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CORRIGENDA

Since the early part of the text was printed, the Act
of September 14, 1922, has been passed, and is found
incorporated in the Judicial Code in the appendix. It
changes Sections 53, 55 and 65 as follows:

Section 53, page 67, add at end:

‘‘Besides the special provision for additional judges
made by the Act of September 14, 1922.”” (See Act of
September 14, 1922, Appendix, p. 551.)

Section 55, page 70, add at end:

“‘which, while this book was passing through the press
has been done by the Act of September 14, 1922.”’ (See
Act of September 14, 1922, Appendix, p. 557.)

Section 65, page 81, the first sentence of the second para-
graph of the section should read:

““In all the circuits, the number of Circuit Judges has
been increased, so that in the Second, Seventh and
Eighth, there are now four, and in all others, three.”’

The Act of September 19, 1922, requires the following
addition to Section 266, on page 241:

¢‘Until September 19, 1925, any civil suit brought by
the United States, or any of its officers, authorized by
law to sue, may be brought in any district in which any
necessary defendant is an inhabitant, or in any district
wherein the cause of action or any part thereof arose.”’
(See Section 51 J. C., Appendix, page 575.)
[iii]






PREFACE

The first edition of this book was published in 1915.
It was intended to state and illustrate the fundamental
principles governing the jurisdiction and procedure of
the Federal Courts concisely and clearly, so that it would
be of use both to those who had previously had little
familiarity with Federal practice, and to those who,
frequently engaged in the Courts of the United States,
wanted readily at hand a precise and accurate statement
of the basic rules, with references to the leading cases in
which they had been laid down and applied.

The present second edition is enlarged and brings the
work down to date. The appendix contains the Judicial
Code, with all amendments made to it up to the adjourn-
ment of Congress in September, 1922.

The author is indebted to Mr. Robert France of Balti-
more for a verification of the references. Everything
else in it has been personally prepared by him.

JOHN C. ROSE.

Baltimore, Md.,
December, 1922.
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Jurisdiction and Procedure

OF THE

COURTS OF THE UNITED STATES

CHAPTER 1.

THE ORIGIN AND THE LIMITS OF THE JURISDICTION OF THE
FEDERAL COURTS.

SectioNn 1. Introduction.

2. Nature of the Questions Discussed.

3. Principles More Important Than Details.

4. All Federal Courts Creatures of Written Law.

5. All Federal Courts of Limited Jurisdiction.

6. Superior State Courts are of General Jurisdiction.

7. Federal Courts of Limited Jurisdiction.

8. Record in Federal Courts Must Affirmatively Show Jurisdic-
tion.

9. Duty of Every Federal Court to Make Sure it Has Juris-
diction.

10. District Courts Not Inferior Courts in Common Law Sense.

11. Objections to the Absence of Jurisdictional Allegations Con-
not be Made After the Judgment or Decree Itself Can No
Longer Be Directly Attached.

12. Validity of Judgment Cannot be Collaterally Attacked Be-
cause of Absence of Jurisdictional Allegations.

13. A Federal Court Can Entertain No Suit Except By Authority
of an Express Written Enactment.

14. No Federal Court Can Exercise Any Jurisdiction Not Given
to the United States by the Second Section of the Third
Article of the Constitution.

15. Neither Congress Nor Consent of Parties Can Extend Juris-
diction of Federal Courts Beyond Comstitutional Grant.

16. Federal Courts Careful to Exercise No Jurisdiction Not
Clearly Theirs. ,

17. Congress Always Anxious to Restrict Jurisdiction of Federal
Courts.




2 FEDERAL JURISDICTION AND PROCEDURE.

8xoTION 18. Congress Cannot Extend Jurisdiction of Federal Courts Be-

yond Constitutional Grant.

19. Congress May Not Enlarge the Original Jurisdiction Which
the Constitution Gives the Supreme Court.

20. Constitutional Grant of Original Jurisdiction to the Supreme
Court Is Not Exclusive.

21. The First Three Rules Limiting Jurisdiction of Federal
Courts.

22, Except as to Original Jurisdiction of Supreme Court, the
Jurisdiction of Every Federal Court is Statutory.

23. The Constitutional Grant of Judicial Power is Not Self
Executing.

24, Congress Has Never Provided for the Exercise of More Than
a Part of the Judicial Power Given by the Constitution.

25. Unnecessary Extension of Jurisdiction of Federal Courts
Undesirable.

26. Federal Courts Have No Common Law Criminal Jurisdiction.
27. Independent of Statute, Federal Courts Have No Criminal
Jurisdiction Over Offenses Punishable in Admiralty.

28. Federal Courts Have Some Implied Power to Punish.

29. What Constitutes Contempt.

30. Federal Courts Have Implied Power to Make Rules.

31. Meaning of Statement That Federal Courts Have No Common
Law Jurisdiction.

32. Federal Courts May Have Jurisdiction in Civil Cases to
Give Common Law Relief.

33. There is a Federal Common Law on Some Subjects.

34, Common Law Definitions Are Accepted by the Federal Courts.

35. Federal Courts in Equity Cases Administer a Common Law
of Chancery.

36. In the Federal Courts the Line Separating Law From Equity
is Drawn Where it was in England in 1789.

1. Introduction.

In an ideal State there would be only one set of courts.
If a controversy is one with which the law can deal at all,
there should be no room for difference of opinion as to
what tribunal may pass upon it. If there are different
kinds of Courts, the limits of their jurisdiction with
respect to each other must be defined. The affairs of men
are of infinite variety. No one can foresee all their pos-
sible complexities and combinations. No statute can draw
the line which separates the cases of which one Court may
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take cognizance from those which may be passed upon
only by another, so accurately and so minutely as to fore-
close the possibility of dispute as to whether a particular
controversy lies upon one side or the other of it. Time,
money, learning and professional experience and skill will
be spent in finding out, not what the substantial rights of
the parties are, but merely what Court may pass upon
them. When there are two or more systems of Courts, it
is almost inevitable that their procedure will differ in
some respects. Their pleading and practice will not be
quite the same. Moreover, mutually independent tribu-
nals will, sometimes come to different conclusions as to
what is the substantive law. Each will be prone to hold
to its own view. It may follow that the result of a par-
ticular suit will turn altogether upon whether it is tried
in one Court or in another. It is possible to conceive of
a case which the plaintiff will be bound to win in a State
Court sitting on one side of a street and which he will
as certainly lose if it be determined by the United
States Court which may hold its sessions on the other side
of the same thoroughfare. Such a state of things does
not increase popular respect for either the law or the
persons or tribunals administering it.

This book seeks to state and briefly to explain the gen-
eral rules which determine the jurisdiction of the Federal
Courts; to give some account of the organization of the
Federal judicial system; to point out the more important
respects in which the procedure of these tribunals differs
from those of the States; and to say a little about those
subjects of general law upon which they do not feel them-
selves bound to follow the decisions of the State Courts,
and in which in consequence they may upon the same state
of facts reach an opposite conclusion.

A number of volumes, every one larger than this, have
been written on these subjects, and many others will be.
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know when he may and when he may not assert or defend
the rights of his clients in the Federal tribunals.

3. Principles More Important Than Details.

The subject is arbitrary. In some respects it is highly
technical. It abounds in nice distinctions. The law
student cannot hope to get all of them into his head. It
is just as well that he should not try. There are a num-
ber of general principles. These he should master. He
should do more than remember them. He should under-
stand them. To help him to do so is the purpose of this
book. Details cannot be altogether avoided. Without
some reference to them it would not be easy to make clear
how in practice the principles work. The exceptions and
qualifications which the statutes and the decisions have
grafted upon the general rules must be stated. They are
the rocks and the shoals which make legal navigation
dangerous.

4. All Federal Courts Creatures of Written Law.

The great principle which lies at the bottom of all the
law as to the jurisdiction of the Federal courts is that
they owe their existence and their jurisdiction to certain
written enactments. These may be constitutional or
legislative. Whether they are one or the other, they are
alike written. They are the original authorities. Behind
them you need not look. Indeed, you may not for any
purpose other than that of finding out what they mean.

5. All Federal Courts of Limited Jurisdiction.

No Federal Court may deal with any controversy, over
which it has not been given authority by some constitu-
tional or statutory grant.?

8. M. C. & L. M. Ry. Co. vs. Swan, 111 U. S. 382; 28 L. Ed. 462; 4
Sup. Ct. 510; Hanford vs. Davies, 163 U. S, 279; 41 L. Ed. 157; 16 Sup.
Ct. 1051.
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It follows that the Federal Courts, from the Supreme
Court to the Courts of the Referees in Bankruptcy, and
the Courts, if they may be so called, of the United States
Commissioners, are one and all Courts of limited juris-
diction. In this they differ radically from the superior
Courts of the States. The latter are, for the most part at
least, Courts of general jurisdiction. It is true that all
our States have written Constitutions. In most of them
the judicial tribunals as they now exist are the creatures
of those Constitutions or of statutes. Even the English
Courts of today are the offspring of Victorian legislation.
Nevertheless, the State Courts and the English Courts,
no matter how recently created, are in some way given
powers which make them Courts of general jurisdiction
in a sense in which no Federal Court is.

6. Superior State Courts are of General Jurisdiction.

An illustration of what is meant may be found in Mary-
land. The Circuit Courts in the several counties date
from the Constitution of 1851. In the form in which they
actually exist today they were created by the Constitu-
tion of 1867, which declares they shall have ‘‘all the
power, authority and jurisdiction * * * which the
present Circuit Courts now have and exercise, or which
may hereafter be prescribed by law.””? The Constitution
of 1864 used like langunage.!

The Constitution of 1851, which for the first time
created Circuit Courts, gave them all the power, au-
thority and jurisdiction of the former County Courts, and
their judges, within their respective circuits all the juris-
diction of the old Court of Chancery.’

‘When by constitutional amendment adopted in 1805, the

8. Oonstitution of Maryland, 1867, Art. IV, Sec. 20.
4. Constitution of Maryland, 1864, Art. IV, Sec. 25.
5. Constitution of Maryland, 1851, Art. IV, Sec. 8.
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judicial system of the State was reorganized, similar lan-
guage was used to show that the new County Courts were
the successors of the old.®

These County Courts were far older than the Revolu-
tion. The first State Constitution, that of 1776, recog-
nized their existence.” It did not define their jurisdiction.
It has long been the settled law of Maryland that those
Courts acquired before the Declaration of Independence
all the jurisdiction and powers of the Superior Courts of
Westminster, except in so far as such powers and juris-
diction were obviously out of place under the political
system or organization of the Province. Such powers and
jurisdietion the Maryland Courts still have unless

(a) they have been taken away by some constitutional
or legislative enactment; or

(b) are incompatible w1th the form of govemment set
up by the constitution formed by the people of Maryland
for themselves.

An important consequence follows. If you wish to dis-
pute the jurisdiction of a Circuit Court of a Maryland
county or of the Superior Court of Baltimore City, over
any suit which could have been brought in any one of the
three great Courts in Westminster Hall, you must
affirmatively show how and why it is that the Maryland
tribunal has not the right to entertain that suit. If you
cannot point out some valid enactment, legislative or con-
stitutional, which has taken away jurisdiction over that
class of controversies, you must try the case in the Court
in which it has been brought, unless you can demonstrate
that judicial settlement of such issues as are raised by it
is not consistent with the political system under which
we live or the organization of our form of government.?

6. Amendment to Conmstitution of 1776, 1 Poore’s Constitution and
Charters, 830.

7. Constitution of 1776, Art. XL, XLVII.
8. Tomlinson’s Lessee vs. DeVore, 1 Gill, 345.
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As Courts of general jurisdiction, the presumption is
that whatever they have done they have rightfully and
legally done.

The origin and the limits of the jurisdiction of the
Maryland Courts have been compared with those of the
Federal tribunals because a concrete illustration may
make clearer the abstract rule. The doctrine is one of
general application and could be illustrated as well from
the constitutions and statutes of any other State.

It was clearly stated by Caier JusTice TANEY in his
opinion in an historic case. Speaking of the higher
Courts of the several States, he said :—

‘““Where they are what the law terms Courts of
general jurisdiction, they are presumed to have
jurisdiction unless the contrary appears. No aver-
ment in the pleadings of the plaintiff is necessary in
order to give jurisdiction. If the defendant objects
to it he must plead it specially, and unless the fact
on which he relies is found to be true by a jury or
admitted to be true by the plaintiff, the jurisdiction
cannot be disputed in an Appellate Court.’’”®

It follows that even on a direct appeal from one of the
Superior Courts of a State, or upon a review of its pro-
ceedings upon writ of error, the appellant or plaintiff in
error must affirmatively show upon the face of the record
or by his bill of exceptions that error has been committed.

The presumption is that whatever jurisdiction was
taken and whatever was done was properly taken and
done, unless the contrary appears.!®

7. Federal Courts of Limited Jurisdiction.
On the other hand, the Courts of the United States are
Courts of limited jurisdiction® If a case comes up from
9. Dred Scott vs. Sanford, 19 How. 401; 15 L. Ed. 691.

10. Schulze vs. State, 43 Md. 295.
11. Hanford vs. Davies, 163 U. 8. 279; 41 L. Ed. 157; 16 Sup. Ct. 1051.
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one of the State Courts of general jurisdiction to a higher
Court of the State, the latter does not search the record
for allegations sufficient to show the jurisdiction of the
former. It assumes that there was jurisdiction unless
one of the parties says that there was not, and shows
from the record not that jurisdiction might not have
existed, but that it did not. On the other hand, if a
record comes up from a District Court of the United
States to a United States Circuit Court of Appeals or to
the Supreme Court, the appellate tribunal will of its own
motion look through the record to find out whether from
all facts therein set forth it clearly appears that the Dis-
trict Court had jurisdiction. If for anything shown by
the record the Court below may or may not have had
jurisdiction, the Appellate Court will proceed no further
with the case, unless and until by appropriate amend-
ment, sufficient jurisdictional allegations are introduced.

8. Record in Federal Courts Must Affirmatively Show
Jurisdiction.

There are no presumptions in favor of the jurisdiction
of Courts of the United States.? At a very early date in
the history of the Government under the Constitution,
the Bank of North America brought suit in a Circuit
Court of the United States against one Turner as ad-
ministrator of a certain Stanley upon a promissory note
drawn by the deceased to the order of Biddle & Co., and
by that firm endorsed over to the plaintiff. The declara-
tion alleged that the plaintiff was a citizen of Pennsyl-
vania; that Stanley and Turner were citizens of North
Carolina. It said.that Biddle & Co. used trade and
merchandise in partnership together at Philadelphia or
North Carolina. Under a statute the Circuit Court had no

18. Ex Parte Smith, 94 U. S. 456; 24 L. Ed. 165; Robertson vs. Cease,
97 U. S. 648; 24 L. Ed. 1057.
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jurisdiction of a suit brought by an endorsee of a promis-
sory note against the maker unless it would have had
jurisdiction had the suit been brought by the original
payee. In this case it will be noted that the citizenship
of Biddle & Co., the original payees, was not alleged. The
partners in that firm might, so far as anything appeared,
have been citizens of any State or aliens. In the Court
below there was a judgment for the plaintiff. In the
Supreme Court this judgment was reversed. The Court,
speaking through CHIEF JusTiCcE ELLSWORTH, said:

“A Circuit Court * * * is of limited jurisdiction
and has cognizance not of cases generally but only of
a few specially circumstanced, amounting to a small
proportion of the cases which an unlimited jurisdie-
tion would embrace. And the fair presumption is
(not as with regard to a Court of general jurisdic-
tion, that a cause is within its jurisdiction unless the
contrary appears, but rather) that a cause is without
its jurisdiction until the contrary appears. This
renders it necessary, inasmuch as the proceedings of
no Court can be deemed valid further than its juris-
diction appears, or can be presumed, to set forth
upon the record of a Circuit Court the facts or cir-
cumstances which give jurisdiction either expressly
or in such manner as to render them certain by legal
intendment.’”’

It is not necessary that the absence of the proper juris-
dictional averments shall be set up by one of the parties.
The Appellate Court will of its own motion notice the
omission. :

A Dbill in equity was filed in a United States Circuit
Court. The caption of the bill was

““Taomas Jacksow, a Citizen of the State of Virginia;
WmLiam GoopwiN JacksoN and Marre CoNGREVE

18. Turner vs. Bank of North America, 4 Dallas, 11; 1 L. Ed. 718,
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Jackson, Citizens of Virginia, Infants, by Their
Father and Next Friend, the said THoMAS JACKSON,
vs.
The Rev. WiLLiaM AsHTON, a Citizen of the State of
Pennsylvania.’’

In the body of the bill the Virginia citizenship of the
plaintiffs was directly alleged. All that was said in that
connection of the defendant was that he ‘‘was of the City
of Philadelphia.”” The Court below passed upon the
merits of the case and entered a decree in favor of the
defendant. There was an appeal to the Supreme Court.
The case was there set down for argument. The latter
of its own motion called attention to the fact that the bill
did not allege the citizenship of the defendant. The
parties wished to have a decision of the Supreme Court
upon the merits. They united in asking the Court to
waive the point. CHier JusTicE MARsHALL said:—

‘‘The title or caption of the bill is no part of the
bill and does not remove the objection to the defects
in the pleadings. The bill and the proceedings should
state the citizenship of the parties to give the Court
jurisdiction of the case. The only difficulty which
could arise to the dismissal of the bill presents itself
upon the statement that the defendant is of Phila-
delphia. This, it might be answered, shows that he
is a citizen of Pennsylvania. If this were a new
question the Court might decide otherwise, but the
decision of the Court in cases which have heretofore
been before it has been expressed upon the point.””*

The general principle was fully discussed in the famous
case which bulked so large in the constitutional and poli-

14. Jackson vs. Ashton, 8 Peters, 148; 8 L. Ed. 898.

(By the later practice and now by Statute, the plaintiff would, even in
the Supreme Court, have been permitted to amend his bill by inserting the
sllegations that the reverend defendant was a citizen of Pennsylvania, as
he doubtless was. Act March 5, 1915, 38 Stat. 956.) 5 Fed. Stat. Ann.
1059; U. 8. Comp. Stat. See. 1251.
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tical discussions of the years immediately preceding the
Civil War.

Dred Scott, a negro, alleged that he was free. He said
he was unlawfully held as a slave. He brought suit in a
United States Circuit Court to recover his freedom. He
asserted that he was a citizen of Missouri. By plea the
defendant set up that the plaintiff was not a citizen and
could not be, because he was of African and servile
descent. The plaintiff demurred. The demurrer was
sustained. The defendant pleaded over. In the Supreme
Court the plaintiff claimed that the defense of no juris-
diction was no longer open to the defendant. By plead-
ing over on the merits after his plea was held bad he had
admitted jurisdiction. Under the then recognized rules
such an admission once made could not be recalled. CHier
JusTticE TANEY said :—

“But in making this objection we think that the
peculiar and limited jurisdiction of the Courts of the
United States has not been adverted to. This pecu-
liar and limited jurisdiction has made it necessary in
these Courts to adopt different rules and principles
of pleading so far as jurisdiction is concerned from
those which regulate Courts of common law in Eng-
land and in the different States of the Union which
have adopted the common law rules. * * * Under
the Constitution and laws of the United States the
rules which govern the pleadings in its Courts in
questions of jurisdiction stand on different principles
and are regulated by different laws. This difference
arises * * * from the peculiar character of the Gov-
ernment of the United States, for although it is
sovereign and supreme in its appropriate sphere of
action, yet it does not possess all the powers which
usually belong to the sovereignty of a nation. Cer-
tain specified powers enumerated in the Constitution
have been conferred upon it; and neither the legis-
lative, executive nor judicial departments of the gov-
ernment can lawfully exercise any authority beyond
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the limits marked out by the Constitution. And in
regulating the judicial department the cases in which
the Courts of the United States shall have jurisdic-
tion are particularly and specifically enumerated and
defined; and they are not ‘authorized to take cogni-
zance of any case which does not come within the
description therein specified. Hence, when a plain-
tiff sues in a Court of the United States it is neces-
sary that he should show in his pleading that the
suit he brings is within the jurisdiction of the Court
and that he is entitled to sue there. And if he omits
to do this and should by any oversight of the Circuit
Court obtain a judgment in his favor, the judgment
would be reversed in the Appellate Court for want of
jurisdiction in the Court below. The jurisdiction
would not be presumed, as in the case of a common

. law English or State Court unless the contrary ap-

peared. But the record when it comes before the
Appellate Court must show affirmatively that the
inferior Court had authority under the Constitution
to hear and determine the case. And if the plaintiff
claims a right to sue in a Circuit Court of the United
States under that provision of the Constitution
which gives jurisdiction in controversies between
citizens of different States, he must distinetly aver
in his pleading that they are citizens of different
States, and he cannot maintain his suit without show-
ing this fact in his pleadings.’’®

The Court held that the plaintiff in this great case had
shown that he was not a citizen of Missouri. He was a
negro and had been a slave. In the view of the majority
of the Court those facts were inconsistent with citizen-
ship.

9. Duty of Every Federal Court to Make Sure it Has

Jurisdiction.

It is the duty of every Court of the United States be-
fore which a case comes, whether originally or upon
appeal or writ of error, to satisfy itself that upon the face

18. Dred Scott v. Sanford, 19 How. 401; 15 L. Ed. 691.
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of the record facts appear giving it jurisdiction. If they
do not the case may not be further proceeded with until
the omission has been supplied.’® So soon as the absence
of any of the necessary jurisdictional averments is
noticed the case must be stopped, it matters not how far
it has gone,” provided final judgment or decree has not
been entered up by the Court before which it is pending.

10. District Courts Not Inferior Courts in Common Law
Sense.

The Constitution says that Congress may from time
to time ordain and establish ‘‘inferior’’ Courts. It is
under this grant of authority that all the Federal Courts,
other than the Supreme Court, have been created.

The word ‘‘inferior’’ in connection with the word
““Courts’’ has two meanings. At common law the word
so used had a technical significance. An ‘‘inferior’’ Court
was one whose judgments or decrees could not be set up
even collaterally without showing affirmatively by the
record the existence of all the circumstances necessary to
give jurisdiction.

A Maryland case will illustrate this rule. A defendant
in ejectment claimed under title originating in a sale
under an execution issued on a magistrate’s judgment.
The law then required that such sales should be reported
to the Superior Court and by it ratified. This was done.
In the record of the magistrate, however, nothing ap-
peared to show that the person against whom judgment
had been given had ever been summoned. Even after
final judgment no presumption could be made in support
of the jurisdiction of such an inferior Court as that of a

16. Grace vs. American Central Ins. Co., 109 U. 8. 283; 27 L. Ed. 932;
8 SBup. Ct. 207; Robertson vs. Cease, 97 U. S. 648; 24 L. Ed. 1057; Bors
ve. Preston, 111 U. 8. 255; 28 L. Ed. 419; 4 Sup. Ct. 407; M. C. & L. M.
Ry. Co. vs. Swan, 111 U. 8. 382; 28 L. Ed. 462; 4 Sup. Ct. 510.

17. Brown vs. Keene, 8 Peters, 112; 8 L. Ed. 885.
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Justice of the Peace. The defendant in the ejectment
case relied solely upon the execution sale. It was held
that he had acquired no title thereby.!®

It would be easy to multiply authorities on this point.!*

More than a century ago the Supreme Court, speaking
through the mouth of CaIer Justick ELLsworTH, declared
that the Circuit and District Courts of the United States
were not inferior Courts in this common law sense. The
word inferior as used in the Constitution has another
meaning. It serves merely to mark their relation to the
Supreme Court. Their proceedings are ‘‘not subject to
the scrutiny of those narrow rules which the caution or
jealousy of the Courts at Westminster long applied to
Courts of that denomination, but are entitled to as liberal
intendments, or presumptions in favor of their regularity
as those of any Supreme Court.”’®

The Chief Justice did not mean that the same presump-
tions would be raised in favor of the jurisdiction of a
Federal Court as in support of that of a superior Court
of one of the States. Indeed the very case from which
the quotation is made is an authority to the contrary.
The judgment was reversed for failure of the record to
disclose diversity of citizenship between the plaintiff and
the defendant, a circumstance which would not have had
to have been alleged had the proceeding been in a State
tribunal.

11. Objection to the Absence of Jurisdictional Allega-
tions Cannot be Made After the Judgment or
Decree Itself Can No Longer Be Directly Attacked.

In the case last cited it was held that where on a direct
appeal or writ of error the record does not affirmatively
show that the Court of first instance had jurisdiction, the

18. Fahey vs. Mottu, 67 Md. 252; 10 Atl. 68.

19. Cooley Constitutional Limitations, p. 585, note 2; Argument of
Stockton in Kempe vs. Kennedy, 5 Cranch, 179; 3 L. Ed. 70.

20. Turner vs. Bank of North America, 4 Dallas, 11; 1 L, Ed. 718.
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appellate tribunal will order the case dismissed, and that
is still the practice if the necessary allegations cannot be
supplied by amendment. There, however, comes a time
after which the binding force of the judgment or decree
can no longer be assailed on the ground that.the record
does not affirmatively show jurisdiction.

If a suit proceeds to final judgment or decree, and the
time in which an appeal can be taken or a writ of error
sued out goes by without action, the judgment or decree
is presumed to be valid and binding to the same extent as
under like circumstances that of a State Court of
analogous rank would be. If an appeal has been taken or
a writ of error sued out, and the case has been heard and
disposed of by the Appellate Court, and its mandate has
been issued, it will thereafter be too late to raise an objec-
tion that the record does not affirmatively show the
existence of jurisdiction.

A bill in equity had been filed in the United States Cir-
cuit Court for the District of Kentucky. The cause was
prosecuted to final decree. An appeal was taken to the
Supreme Court. The decree below was there reversed
and the cause sent back with instructions to the Circuit
Court to re-enter it in different terms. After the man-
date had gone down the defeated party for the first time
called attention to the fact that the record did not contain
all the necessary jurisdictional averments. Their ab-
sence had not been noted theretofore. The Supreme
Conrt held that it was then too late to make the point.
Its mandate was final. The case could not be reopened.?

12. Validity of Judgment Cannot be Collaterally
Attacked Because of Absence of Jurisdictional
Allegations.

From the principle stated in the last paragraph, it
logically follows that the regularity and binding force of

81. Skillern’s Executors vs. May’s Executors, 6 Cranch, 266; 3 L. Ed. 2185.
2
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a judgment or decree of a United States Distriect Court
cannot be collaterally attacked because the record of the
cause does not on its face show that the Court had juris-
diction. The fact that the District Court has taken juris-
diction ralses under the conditions stated a presumption
that it acted rightfully in so doing.

A bill in equity was filed praying discovery and a decree
for the conveyance of certain lands. The answer alleged
that a similar bill had been filed in the United States
Court for the District of Ohio, that a decree had there
been made in favor of the defendant and the bill dis-
missed. The complainant objected that the decree of
the United States Court was not binding because the
record of the proceedings in that Court did not contain
the necessary allegations of diverse citizenship. The
Supreme Court, however, said :—

“‘The reason assigned by the replication why that
decree cannot operate as a bar is that the proceedings
in that suit do not show that the parties to it, plain-
tiffs and defendants, were citizens of different States
and that consequently the suit was coram non judice
and the decree void. But this reason proceeds upon
an incorrect view of the character and jurisdiction
of the inferior Courts of the United States. They
are all of limited jurisdiction; but they are not, on
that account, inferior Courts in the technical sense
of those words, whose judgments taken alone are to
be disregarded. If the jurisdiction be not alleged in
the proceedings their judgments and decrees are
erroneous, and may upon writ of error or appeal be
reversed for that cause. But they are not absolute
nullities. * * * We are, therefore, of opinion that
the decree of dismissal relied upon in this case, whilst
it remains unreversed is a valid bar of the present
suit as to the above defendants.’’®

28. McCormick vs. Sullivant, 10 Wheat. 199; 6 L. Ed. 300; see also
Evers ve. Watson, 156 U. 8. 533; 39 L. Ed. 520; 15 Sup. Ct. 430.
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Under the present bankrupt law a petition was filed
against a corporation asking that it be adjudged an
involuntary bankrupt. It came in and consented. Ad-
judication followed. None of its creditors objected. A
holder of much of its stock was indebted to a third per-
son, who thought that the adjudication of the corporation
injured him by lessening the value of the stock belonging
to his debtor. He came into the Court of Bankruptcy,
asserting that the decree of adjudication was void and
should be set aside. He pointed out that the creditors’
petition by which the proceedings were begun did not
contain the necessary jurisdictional averments. The
Court answered that he was not a person interested
within the meaning of the bankrupt law, and consequently
could not be a party to the bankruptey proceedings. None
but a party can attack a decree, passed by a Court of
limited but not of inferior jurisdiction.®

13. A Federal Court Can Entertain No Suit Except By
Authority of an Express Written Enactment.

The fact that a presumption in favor of the regularity
of the proceedings of a Federal Court may be sufficient
to sustain its judgments or decrees against collateral
attack, is in no sense a limitation upon or an exception to
the general rule that no Court of the United States may
exercise any jurisdiction not given to it by the Consti-
tution or some statute. Every one who brings any suit
in such a Court should first examine the written enact-
ment which gives to it jurisdiction over that particular
kind of controversy.

23. In re Columbia Real Estate Co., 101 Fed. 970; Cutler vs. Huston,'
158 U. 8, 430; 39 L. Ed. 1040; 15 Sup. Ct. 868.
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14. No Federal Court Can Exercise Any Jurisdiction Not
Given to the United States by the Second Section
of the Third Article of the Constitution.

The second great principle to which the students’ atten-
tion should be directed is that no Federal Court has, or
by possibility can have, any jurisdiction over any case
unless it is one included within the grant of judicial power
made by the second section of the Third Article of the
Constitution of the United States. That section declares
that

‘¢ Judicial power shall extend to all cases in law and
equity arising under this Constitution, the laws of
the United States and the treaties made, or which
shall be made, under their authority; to all cases
affecting ambassadors and other public ministers
and consuls; to all cases of admiralty and maritime
jurisdiction; to controversies to which the United
States shall be a party; to controversies between two
or more States; between a State and citizens of
another State; between citizens of different States;
between citizens of the same State claiming lands
under grants of different States, and between a State
or the citizens thereof and foreign States, citizens or
subjects.’’

In an early case coming up to the Supreme Court from
a Circuit Court of the United States the defendants were
described in the record as ‘‘late of the District of Mary-
land, merchants.”” Nothing else was said as to their
citizenship. The plaintiffs were alleged to be aliens and
subjects of the King of the United Kingdom of Great
Britain and Ireland. Luther Martin, who appeared above
for the defendants, contended that the Court below had
no jurisdiction. It was nowhere alleged that the de-
fendants were citizens of any State. Lee, who repre-
sented the plaintiffs, pointed out that the judiciary act
expressly gave jurisdiction to the Circuit Court of all
suits to which an alien was a party. CHIEF JuUsTIicE
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MagrsHALL said: “‘Turn to the article of the Constitution
of the United States, for the statute cannot extend the
jurisdiction beyond the limits of the Constitution.”” The
words of the Constitution where aliens are concerned give
jurisdiction only when the suit is between them on the
one hand and citizens of a State on the other. The omis-
sion from the record of the important allegation was a
clerical oversight. It was by consent supplied by amend-
ment.

15. Neither Congress Nor Consent of Parties Can Extend
Jurisdiction of Federal Courts Beyond Constitu-
tional Grant.

If Brown and Jones are citizens of the same State, they
cannot have a controversy between them tried in the
Federal Courts unless their dispute arises under the Con-
stitution, the law or treaties of the United States, or is a
matter of admiralty and maritime jurisdiction, or relates
to the title of land which they each claim under grants
from different States. They could not try out their
quarrel in those Courts even if an express statute of
Congress said they might. The statute would itself be
void as attempting to extend the jurisdiction of the Fed-
eral Courts beyond the limits of the judicial power given
to the United States by the Constitution.

16. Federal Courts Careful to Exercise No Jurisdiction
Not Clearly Theirs.

From the beginning the Federal Courts have been care-
ful to confine their activities within the very letter of the
constitutional grant. They have never attempted to ex-
tend their jurisdiction by indirection. They have, with
one exception to be fully discussed in a later chapter,

4. Hodgson vs. Bowerbank, 5 Cranch, 303; 3 L. Ed. 308.
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never resorted to legal fictions to get over, under or
around the barriers erected by the Constitution.

In many countries at some periods in the development
of their legal procedure, every Court struggled to extend
its own jurisdiction and to limit that of all competing
tribunals. To accomplish those ends resort was had to
the most barefaced fictions. The Court of Exchequer was
a Court which had jurisdiction over matters affecting the
royal revenues, and over them alone. It became a Court
of concurrent jurisdiction with the Court of Common
Pleas by the simple expedient of allowing the plaintiff to
say that he was a debtor to the King. It followed that
the King’s revenue was concerned in his securing his
rights against the defendant, for if the defendant was
forced to pay the plaintiff, the plaintiff would be the
better able to pay the King. The Court forbade the
defendant to deny that the plaintiff in truth owed the
King anything or ever intended to pay His Majesty a
farthing.

The Court of King’s Bench in like manner permitted a
plaintiff to allege that the defendant was in the custody
of its marshal, and was therefore suable only before it.
This statement was almost always untrue, but the Court
would never let the defendants dispute it. The Federal
Courts, on the other hand, from the beginning of the
Government have been inclined to limit rather than to
extend their jurisdiction.

17. Congress Always Anxious to Restrict Jurisdiction of
Federal Courts.

Congress itself has beén very unwilling to extend the
jurisdiction of the United States Courts. That which
they now exercise or have ever exercised is but a very
small part of that which Congress might constitutionally
confer upon them if it was so minded. It never has been.
Quite naturally, therefore, Congress has seldom at-
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tempted to give those Courts any jurisdiction which it
had no constitational right to bestow upon them.

18. Congress Cannot Extend Jurisdiction of Federal
Courts Beyond Constitutional Grant.

Nevertheless, some acts have been passed which pur-
ported to give the Federal Courts jurisdiction not in-
cluded within the judicial power conferred on the United
States by the Constitution.® Usually when this has been
done, it has been due either to careless draftsmanship or
to a more or less confused or muddled understanding of
some of the provisions of the Constitution itself. Very
seldom have the members of the Federal Legislature had
any deliberate intention unduly to enlarge the jurisdic-
tion of the Courts of the United States.

The language of the original Judiciary Act by which
the Courts were given jurisdiction over all suits to which
an alien was a party was a case in which the statute
literally interpreted went farther than the Constitution
authorized.?®

19. Congress May Not Enlarge the Original Jurisdiction
Which the Constitution Gives the Supreme Court.
The Constitution says that ‘‘in all cases affecting
Ambassadors, other public Ministers and consuls, and in
those in which a State shall be a party, the Supreme Court
shall have original jurisdiction. In all other cases,”’ to
which the judicial power of the United States shall ex-
tend, ‘‘the Supreme Court shall have appellate juris-
diction both as to law and fact, with such exceptions and
under such regulations as the Congress shall make.’’
By Section 13 of the original Judiciary Aect, the
Supreme Court was authorized to issue writs of man-
damus ‘‘in cases warranted by the principles and usages

25. Trade Mark Cases, 100 U. S. 82; 25 L. Ed. 550.
86. Hodgson vs. Bowerbank, 5 Cranch, 303; 3 L. Ed. 308.
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of law * * * to persons holding office under the au-
thority of the United States.”” Every case, in which such
writ could properly be granted, would necessarily arise
under the constitution, laws or treaties of the United
States, and the right of Congress to empower some Fed-
eral Court to issue it is not open to question. But can
the Supreme Court be authorized to entertain an applica-
tion for it in an original proceeding to which a State is
not a party, and by which no diplomatic or consular
official is affected?

The question was first considered when Mr. Marbury
and three other gentlemen asked the Supreme Court to
command James Madison, Secretary of State, to give
them their commissions as Justices of the Peace for the
Distriet of Columbia. President Adams had appointed
them, the Senate advising and consenting thereto. Their
commissions had been made out and signed by Adams,
who gave them to John Marshall, then Secretary of State
as well as Chief Justice, to be handed to them. Before
delivery was actually made, Adams went out, and Madi-
son replaced Marshall as Secretary of State. Perhaps
because the appointees were Federalists, Madison re-
fused to let them have their commissions. The Court,
speaking through Cuier JusTicE MarsHALL, held that it
was Madison’s clear ministerial duty to deliver the com-
missions, and that by the principles and usages of law,
a mandamus should issue to compel him to do so, if there
was any Court validly vested with jurisdiction to grant
it. It was clear that Congress had said that the Supreme
Court might do so, but in so saying, the Court held that
the Federal Legislature had attempted to extend its
original jurisdiction beyond the limits fixed by the con-
stitution, and to that extent, the statute was of none
effect.”

27. Marbury vs. Madison, 1 Cranch, 137; 2 L. Ed. 60.
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Marshall’s latest biographer believes that he seized the
opportunity given by the wording of the constitution on
this relatively minor matter of the distribution of
original jurisdiction among the various Federal Courts,
to lay down the far reaching principle that it was the
duty of the judiciary to strike down legislation not in its
view sanctioned by the constitution, and to announce that
doctrine, under such conditions that it could not be effec-
tively challenged until the lapse of time had buttressed
it against successful attack.® It is scarcely true, how-
ever, that in the opinion then delivered, the Court re-
versed or overruled any of its earlier decisions. The
cases® which Mr. Beveridge cites as showing that the
Court had previously recognized the constitutionality of
the provision it then declared void, were applications for
writs of mandamus or prohibition to judges of inferior
Federal Courts. Such proceedings were then and are
now recognized as an exercise of the appellate jurisdic-
tion of the Supreme Court. The holding in Marbury vs.
Madison that the limits of its original jurisdiction are
fixed by the constitution is in harmony with the more
natural construction of the words used by its framers
and has ever since been accepted as law.®

20. Constitutional Grant of Original Jurisdiction to the
Supreme Court Is Not Exclusive.

Congress may not add to the original jurisdiction of

the Supreme Court as defined in the Constitution. Is the

28. 3 Beveridge’s Marshall, 131.

$9. U. 8. vs. Lawrence, 3 Dallas, 42; 1 L. Ed. 502; U. S. vs. Peters, 3
Dallas, 121; 1 L. Ed. 535.

80. U. S. va. Ferreira, 13 Howard, 40-53; 14 L. Ed. 42; California vs.
Southern Pacific Co., 157 U. 8. 229-261; 39 L. Ed. 683; 15 Sup. Ct. 591;
B. & O. vs. Interstate Commerce Com., 215 U. S. 216-224; 54 L. Ed. 164;
30 Sup. Ct. 86; Mushrat vs. U, S, 219 U. 8. 346-355; 55 L. Ed. 250; 31
Bup. Ot. 250; dissenting opinion of Mr. Justice Curtis in Florida vs.
Georgia, 17 Howard, 478-505; 15 L. Ed. 181.
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converse true? May Congress confer any of that juris-
diction on other Federal Courts? In several of the great
opinions of CHIEF JUSTICE MaRsHALL, the power to do so
was denied.® In none of them was the question directly
involved. Whenever it has been, the Supreme Court has
held that the constitutional grant to it of original juris-
diction is not exclusive.

As early as 1793 the Genoese consul at Philadelphia
was indicted in the United States Circuit Court for the
Distriet of Pennsylvania for sending a threatening letter
to the British Minister. Quite clearly within the consti-
tutional, as within every other sense, he was affected by
the prosecution. He contended that the Supreme Court
was the only tribunal in which it could be lawfully insti-
tuted. The Circuit Court, presided over by Justice
CHasE, ruled against him.%

The first two sentences of Section 13 of the original
Judiciary Act® now form, almost without change of
verbiage, section 233 of the Judicial Code,* which reads:

. “‘The Supreme Court shall have exclusive jurisdic-
tion of all controversies of a civil nature where a
State is a party, except between a State and its
citizens, or between a State and citizens of other
States, or aliens, in which latter cases it shall have
original but not exclusive jurisdiction. And it shall
have exclusively all such jurisdiction of suits or pro-
ceedings against ambassadors or other public
ministers, or their domestics or domestic servants,

as a Court of law can have consistently with the law
of nations; and original, but not exclusive, jurisdic-

381. Marbury vs. Madison, 1 Cranch, 137; 2 L. Ed. 60; Osborn vs. U. 8.
Bank, 9 Wheat. 820; 6 L. Ed. 204.

3%. U. S. vs. Ravara, 2 Dallas, 297; 1 L. Ed. 3S8. .

38. Act Sept. 24, 1789; 1 Stat. 73; 5 Fed. Stat. Ann. 709; U. S. Comp.
Stat., Sec. 1210.

34. Act March 3, 1911, in force Jan. 1, 1912; 36 Stat. 1156; 5 Fed. Stat.
Ann. 708; U. 8. Comp. Stat., Sec. 1210; U. 8. vs. Louisiana, 123 U. 8. 33;
31 L. Ed. 69; 8 Sup. Ct. 17.
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tion of all suits brought by ambassadors or other
public ministers, or in which a consul or vice-consul
18 a party.’’

In terms it gives other Federal Courts concurrent juris-
dietion over some classes of cases of which the Constitu-
tion says the Supreme Court shall have original juris-
diction. In 1883 it was expressly decided that such
legislation was constitutional. Suits against foreign
consuls could be instituted in the District Courts.®

The Supreme Court has repeatedly held that its origi-
nal jurisdiction over suits in which a State is a party is
not necessarily exclusive of any which Congress may see
fit to confer upon other Federal tribunals.3

The construction of the Constitutional grant of original
jurisdiction to the Supreme Court is therefore now
settled. Congress may not add to it. Other Courts may
be permitted to share it.

Practical considerations have had much to do with giv-
ing to this clause of the Constitution the construction
which it has received. It is not well that the Supreme
Court shall be made a tribunal of first instance in any
cases other than those expressly mentioned in the Con-
stitution. It may be convenient that many of them shall
be first instituted elsewhere.

As CHrerF JusTice TANEY pointed out in a case he heard
on circuit, it hardly could have been the intention of the
statesmen who framed our Constitution to require that
one of our citizens, who had a claim of even less than five
dollars against another citizen, clothed by some foreign
government with the consular office, should be compelled
to go into the Supreme Court to have a jury summoned
in order to enable him to recover it; nor could it have
been intended that the time of that Court, with all its

35. Bors vs. Preston, 111 U. 8. 252; 28 L. Ed. 419; 4 Sup. Ct. 407.
88. Ames vs. Kansas, 111 U. S. 449; 28 L. Ed. 482; 4 Sup. Ct. 437.
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high duties, should be taken up with the trial of every
petty offense that might be committed by a consul in any
part of the United States, that consul, too, being often
one of our own citizens.¥

21. The First Three Rules Limiting Jurisdiction of
Federal Courts.

Thus far three general rules have been stated and
illustrated:

1. That the Courts of the United States have no juris-
diction except that given them by the Constitution or by
statutes passed under the Constitution.

2. That no statute can extend the jurisdiction of any
one of these Courts beyond the limits of the grant of
judicial power made in the Constitution.

3. That the original jurisdiction of the Supreme Court
is fixed by the Constitution itself and cannot be extended
by Congress, although it may be shared by other tribu-
nals, State or Federal.

22. Except as to Original Jurisdiction of Supreme Court,
the Jurisdiction of Every Federal Court is Statu-
tory.

The fourth great rule is that no Court of the United
States, except the Supreme Court, can claim any jurisdie-
tion unless it can point to the particular Act of Congress
conferring such jurisdiction upon it.*® This rule is of
great practical importance. The jurisdiction which Con-
gress has in fact given to the Federal Courts is but a

very small fraction of that which Congress might grant
if it would.

87. Gittings vs. Crawford, 10 Fed. Cases, 447.
38. Sheldon vs. Sill, 8 Howard, 448; 12 L. Ed. 1147.
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23. The Constitutional Grant of Judicial Power is Not
Self Executing.

Is the grant of judicial power in the Constitution self
executing?

In the case of Turner vs. Bank of North America, the
suit was between a citizen of Pennsylvania and a citizen
of North Carolina. The Constitution declares that the
judicial power shall extend to- controversies between
citizens of different States. The parties to the case
actually instituted were citizens of different States. Con-
gress had, however, said that no suit might be brought
in the Federal Courts by an assignee of a chose in action
unless such suit could have been brought in those Courts
had no assignment been made. Could Congress lawfully
say that no Court of the United States should exercise
Jurisdiction over a class of cases clearly within the con-
stitutional grant of judicial power? JusticE CHASE in
1799 answered :—

‘“The notion has frequently been entertained that
the Federal Courts derive their judicial power im-
mediately from the Constitution, but the political
truth is that the disposal of the judicial power
(except in a few specified instances) belongs to
Congress. If Congress has given the power to this
Court we possess it, not otherwise; and if Congress
has not given the power to us or to any other Court,
it still remains at the legislative disposal. * * *
Congress is not bound, and it would perhaps be in-
expedient to enlarge the jurisdiction of the Federal
Courts to every subject in every form which the Con-
stitution might warrant.”’®

A half century later the point was elaborately dis-
cussed. It arose in the same way as in the earlier case.

89. Turner vs. Bank of North America, 4 Dallas, 10; 1 L. Ed. 718;
Symonds vs. St. Louis & 8. E. Ry. Co., 192 Fed. 353.
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The suit was to recover upon a chose in action. The
plaintiff acquired it by assignment. He and the defend-
ant were citizens of different States. The original holder
of the chose in action was a citizen of the same State as
the defendant. If the statute already referred to was a
valid exercise of congressional power, the suit could not
be maintained, for the case could not have been brought
in the Federal Court had no assignment been made. If
it was invalid as limiting a jurisdiction given by the Con-
stitution, the suit was properly institated. The Supreme
Court said :—

‘It has been alleged that this restriction of the
judiciary act * * * is in conflict with * * * the
Constitution and therefore void. It must be admitted
that if the Constitution had ordained and established
the inferior Courts and distributed to them their
respective powers, they could not be restricted or
divested by Congress. But as it has made no such
distribution, one of two consequences must result—
either that each inferior Court created by Congress
must exercise all the judicial powers not given to the
Supreme Court, or that Congress having the power
to establish the Courts must define their respective
jurisdictions. The first of these inferences has
never been asserted and could not be defended with
any show of reason, and if not, the latter would seem
to follow as a necessary consequence. And it would
seem to follow also that having a right to prescribe,
Congress may withhold from any Court of its crea-
tion jurisdiction of any of the enumerated contro-
versies. Courts created by statute can have no
jurisdiction but such as the statute confers. No one
of them can assert a just claim to jurisdiction exclu-
sively conferred on another or withheld from all.
The Constitution has defined the limits of the judicial
power of the United States, but has not preseribed
how much of it shall be exercised by the Circuit
Courts; consequently the statute which does pre-
scribe the limits of their jurisdiction cannot be in
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conflict with the Constitution, unless it confers
powers not enumerated therein.”’®

24. Congress Has Never Provided for the Exercise of
More Than a Part of the Judicial Power Given by
the Constitution.

The political history of the United States under the
Constitution is often summed up as a struggle between
those who believe in a strict, and those who favor a
liberal, construction of the powers granted the Federal
Government by the Constitution. So stated and taken
with the limitations, qualifications and exceptions to
which all such general and easy summaries of history
must always be subject, it was, until about 1913, roughly
accurate. Sometimes, however, it was said that the con-
test was between those who wanted a strong and cen-
tralized government and those who did not. That never
was true. No better proof of its falsity need be given
than to tell the story of the way in which Congress has
dealt with the jurisdiction of the Federal Courts.

The Federal Government has been for long periods
under the control of political parties which did not make
strict construction a part of their creed. Nevertheless,
there probably never has been an extension of Federal
jurisdiction for the mere purpose of extending it. There
has always been a real or supposed reason for any en-
largement of it which has been made. Usually when the
supposed reason has proved to be a bad reason or no
reason at all, or has been found no longer to exist, the
jurisdiction once given has been withdrawn. National
banks are created under the authority of an Act of Con-
gress. As early as 1824 the Supreme Court held* that a
controversy to which a corporation holding a Federal

40. Sheldon vs. Sill, 8 How. 448; 12 L. Ed. 1147.
41, Osborne vs. U. S. Bank, 9 Wheat. 738; 6 L. Ed. 204.
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charter is a party, arises under an Act of Congress.
Jurisdiction over such controversies may therefore be
lawfully given to the Federal Courts. Our present na-
tional banking system dates from the period of the Civil
War. It was a time when political feeling ran high. The
banks were new institutions. There was much hostility
to them. In certain portions of the country there was
reason to fear that they would get scant justice from
State Court juries. The Act of June 3, 1864, gave to the
Federal Courts jurisdiction over all suits to which a na-
tional bank was a party. By 1887 national banks were
familiar things. Serious hostility on the part of any
great number of people had everywhere died out. Con-
gress then provided that national banks should, so far as
. actions by or against them are concerned, be regarded as
citizens of the State in which they are respectively lo-
cated; and that the Federal Courts shall not have juris-
diction over suits by or against them unless such Courts
would have it had the national bank been in fact a citizen
of the State in which it was located.

Congress could provide that every controversy between
citizens of different States should be tried in the United
States Courts. Actually it has always left concurrent
jurisdiction over all such cases to the State Courts. It
might declare that no matter how trifling may be the
amount in dispute between the citizens of different
States, the case might at the will of either of them be
taken into the Federal Courts. In the original Judiciary
Act, it said that no such case in which the amount in
controversy did not exceed $500, exclusive of interest and
costs, should be within their jurisdiction. In 1875, $2,000
was substituted for $500, and since the first of January,
1912, $3,000 has taken the place of $2,000.



LIMITS OF JURISDICTION. 33

25. Unneceasary Extension of Jurisdiction of Federal
Courts Undesirable.

The unwillingness to extend, the wish to restrict the
jurisdiction of the Federal Courts, is natural. Litigation
in them is usually more expensive than in the State
tribunals. To many suitors it is more inconvenient. It
consumes more of their time and is in that way more
burdensome. It costs more and is more inconvenient be-
cause the Federal Courts never sit at more than a rela-
tively few places in a State. There are State Courts in
every county. The lawyers living at the county towns at
which the Federal Courts do not hold sessions are reluc-
tant to see the jurisdiction of those Courts extended.
Sinee 1787 local prejudice or local patriotism has greatly
diminished. There would not now perhaps be any very
fierce and unreasoning objection to the transfer of much
litigation from the State to the Federal Courts. But
just because there is nothing like so much State jealousy
there is far less reason than there was a hundred and
thirty years ago to take from the State Courts the dis-
position of cases with which they can more cheaply and
conveniently deal.

If a New York suitor feels that in a Maryland State
Court he may meet a Maryland adversary on equal terms,
he will care little whether he may or may not bring his
case into a Federal Court.

26. Federal Courts Have No Common Law Criminal
Jurisdiction.

As the inferior Federal Courts have no jurisdiction
except that expressly given them by statute, they cannot
punish as a crime anything which is not made an offense
by an act of Congress. In Maryland, as in a number of

other States, men are frequently sentenced for acts which
3
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are not forbidden by any statute, but which were crimes
at common law. In the years immediately following the
adoption of the Constitution, there were those who
thought that the Federal Courts might exercise a like
jurisdiction. A common law offense had been com-
mitted; its effect and perhaps its purpose might have
been to obstruet the operations of the Federal Govern-
ment. Could not the doer be prosecuted in the Federal
Courts? One who similarly transgressed against the
peace and dignity of a State could be held to answer for
his misdeed in the tribunals of the latter.

Libel is a common law misdemeanor punishable by
fine and imprisonment. It has never been forbidden by
any Act of Congress.

The Connecticut Current was a Federalist paper. On
May 7, 1806, it said that the President and Congress had
in secret voted a present of $2,000,000 to Napoleon
Bonaparte for permission to make a treaty with Spain.
The Federal Grand Jury indicted the proprietors for
libel. The defendants demurred. The judges of the
trial Court were divided in opinion. They asked the
instructions of the Supreme Court. It said:—

‘‘the only question which this case presents is
whether the Circuit Courts of the United States can
exercise a common law jurisdiction in criminal cases.
We state it thus broadly because a decision on a
case of libel will apply to every case in which juris-
diction is not vested in those Courts by statute. * * *
Of all the Courts which the United States may under
their general powers constitute, one only, the
Supreme Court, possesses jurisdiction derived im-
mediately from the Constitution, and of which the
legislative power cannot deprive it. All other Courts
created by the general Government possess no juris-
diction but what is given them by the power that
creates them * * *. The only ground on which it
has ever been contended that this jurisdietion could
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be maintained, is that upon the formation of any
political body an implied power to preserve its own
existence and promote the end and object of its
creation necessarily results to it. * * * If admitted
as applicable to the state of things in this country,
the consequence would not result from it which is
here contended for. If it may communicate certain
implied powers to the general Government it would
not follow that the Courts of that Government are
vested with jurisdiction over any particular act done
by an individual in supposed violation of the peace
and dignity of the sovereign power. The legislative
authority of the Union must first make an act a
erime, affix a punishment to it and declare the Court
that shall have jurisdiction of the offense.’’#

The doctrine then laid down has never been since
seriously questioned, although, as recited in the next
succeeding section, there has been at least one attempt
to limit its application.

27. Independent of Statute, Federal Courts Have No
Criminal Jurisdiction Over Offenses Punishable in
Admiralty.

In 1847 in the United States Court for the Distriet of
Massachusetts, an indictment was returned against the
New Bedford Bridge Co. charging it with obstructing the
navigation of the Acushnet River. Congress had not
then passed any act forbidding the obstruction of
navigable waters and providing for the punishment of
one who in that respect transgressed. It has since done
80. In the case in question it was claimed that an ob-
struction to navigation was by the general law of the
admiralty a nuisance, criminally punishable. It was
argued that admiralty jurisdiction had been given to the
United States and that it extended to punishment of
crimes and offenses committed apon navigable waters.

48. U. 8. vs. Hudson & Goodwin, 7 Cranch, 32; 3 L. Ed. 259.
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Mr. Justice Woodbury, who, on circuit, sat in the case,
answered that while Congress might constitutionally pro-
vide penalties for offenses of that character, it had not
done so. Until it did, the Federal Courts could not
require anyone to answer for them.*

28. Federal Courts Have Some Implied Power to Punish.

The Judicial, as well as the Legislative and Executive
Departments have implied powers, although the occasion
for their exercise by the first named is of comparatively
minor importance. The Supreme Court has said ‘‘Cer-
tain implied powers must necessarily result to our
Courts of justice from the nature of their institution
* * * To fine for contempt, imprison for contumacy,
enforce the observance of order, etc., are powers which
cannot be dispensed with in a Court, because they are
necessary to the exercise of all others and so far our
Courts no doubt possess powers not immediately
derived from the statute.”’*

There has been little call to act upon this statement of
the law, for Section 17 of the original Judiciary Aect in
so many words gave the Courts of the United States
power to punish by fine or imprisonment, at their dis-
cretion, all contempts of their authority in any case or
proceeding before them.® For ninety years, Congress
has assumed that it had the right to limit and regulate
the exercise by the Courts of their power to deal with
contempts.* As all the inferior Federal Courts are the

43. U. 8. ve. New Bedford Bridge Co., 27 Fed. Cases, 91 (No. 15867); 1
W. & M. 401. :

44. U. S. vs. Hudson, 7 Cranch, 32; 3 L. Ed. 259.

45. 1 Stat. 83; 5 Fed. Stat. Ann. 1009; U. S. Comp. Stat., Sec. 1245a.

46. 4 Stat. 487; 5 Fed. Stat. Ann. 1009; U. S. Comp. Stat., Sec. 12458;
J. C. Sec. 268; 38 Stat. 730; 5 Fed. Stat. Ann. 1009; U. S. Comp. Stat.,
Sec. 1245a.
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creatures of Congress, the latter has the right to restrict
their jurisdiction over contempts as well as over other
matters, provided it leaves them still able to function as
Courts. The constitution itself provides for a Supreme
Court, and by so doing, may be held to have given to it
all the authority necessarily inherent in a Court. The
question of whether Congress may impose limitations
upon its right to deal with contempts has been mooted

but never decided.” :

29. What Constitutes Contempt.

Some forty years after the enactment of the Judiciary
Act, United States District Judge Peck sent a lawyer to
jail for sharp and contemptuous criticism of his conduct
in a case which had terminated before the comment was
made. This proceeding aroused widespread feeling, and
resulted in the House of Representatives exhibiting to
the Senate formal articles of impeachment. As there had
been precedents which, if sound, sustained his action, and
as there was no conclusive evidence that he was actnated
by malicious or other improper motives, he was acquitted.
It was nevertheless felt that the recurrence of such an
incident should be guarded against by making it clear
that in a land of free speech and of a free press, judges,
like other public officials, were subject to adverse com-
ment when interference with the due administration of
justice in a pending case could not result therefrom. In
consequence Congress enacted a law,® drawn by the then
Senator, afterwards, President Buchanan, incorporating
part of a statute which for a number of years had been
in force in his State of Pennsylvania. It now forms Sec-
tion 268 of the Judicial Code and declares that the power

47. Ex Parte Robinson, 19 Wallace, 505; 22 L. Ed. 205; U. S. vs. Shipp,
203 U. 8. 563; 51 L. Ed. 323; 27 Sup. Ct. 165; 8 Ann. Cas. 265.
48. 4 Stat. 487; 5 Fed. Stat. Ann. 1009; U. 8. Comp. Stat., Sec. 1245a.
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to punish for contempts shall not be construed to extend
to any cases except (1) misbehavior of any person in the
presence of the Court or so near thereto as to obstruct
the administration of justice; (2) misbehavior of any
officer of the Court in his official transactions; (3) dis-
dbedience or resistance by such an officer or by any party,
juror, witness or other person, to any lawful writ, pro-
cess, order, rule or decree of the Court. The act in ques-
tion was after all probably nothing more than a re-enact-
ment in plain and concise terms of what the better
considered cases had always held to be law,* although ill
advised judges had sometimes gone farther. It has been
many times construed.

Within its meaning, the court, when in session, is held
to be present in every part of the place set apart for its
own use or that of its officers, jurors or witnesses, so
that an attempt to bribe a witness in a hallway or room
adjoining the Court is a contempt committed in the
presence of the Court.®

Any act or conduct which, in a material degree, is cal-
culated to make difficult the right determination of a pend-
ing case may be held to have been committed so near the
presence of the Court as to obstruct the administration
of justice by it. Thus it was held that a punishable con-
tempt had been committed when, during a fare contro-
versy between a municipality and a trolley car company,
the Court had under consideration an application for an
injunction, and a newspaper publisher persistently at-
tacked and ridiculed the judge before whom the case was
tried in such manner as to suggest that the purpose was
either to intimidate him or to stir up forcible resistance

49. Toledo Newspaper Co. vs. U. 8., 247 U. S. 402; 62 L. Ed. 1186; 38
Sup. Ct. 560.
50. Savin, Petitioner, 131 U. 8. 267; 33 L. Ed. 150; 9 Sup. Ct. 699.
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to any order he might make.®! Nevertheless except under
peculiar conditions and in exceptional circumstances, it
will be the part of wisdom to leave such attacks to the
judgment of public opinion rather than to seek to repress
or punish them by fine or imprisonment.

30. Federal Courts Have Implied Power to Make Rules.

In addition to preserving order, compelling obedience
and punishing for contempt, the Courts of the United
States have other implied powers. Of necessity they
have the right to make rules and regulations for the con-
duct of proceedings before them.

‘Such a jurisdiction is essential to, and is inherent in,
the organization of Courts of justice.’’™

31. Meaning of Statement That Federal Courts Have N6
Oommon Law Jurisdiction.

It is sometimes said the Federal Courts have no com-
mon law jurisdiction. This is true in the sense which has
already been explained. The Federal Courts have only
that jurisdiction which has been given them and to the
extent to which it has been conferred. The statement
that they have no common law criminal jurisdiction is
absolutely accurate. Like other Courts, they can punish
only offenses against the sovereignty by whom they are
created. That sovereign cannot be offended against in
any other way than by breaking the laws made by its
legislature, to wit, Congress. Whether breaches of com-
mon law rules are in any particular State punishable
crimes, is a matter which concerns the State and its
Courts. It is no affair of the Federal tribunals.

§1. Toledo Newspaper Co. vs. U. S., 247 U. S. 402; 62 L. Ed. 1186; 38
Sup. Ct. 560.
88. Elberly et al. vs. Moore, 24 How. 158; 16 L. Ed. 612.
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32. Federal Courts May Have Jurisdiction in Civil Cases
to Give Common Law Relief.

None of the Federal Courts, other than the Supreme
Court, has any jurisdiction not expressly given it by some
Act of Congress. No one of them can say, this contro-
versy is one over which the Court of King’s Bench always
had jurisdiction, therefore we have it. In this sense the
Federal Courts have no common law civil jurisdiction.
Nevertheless, in civil cases it may be their duty to apply
and in a sense to enforce State laws, written and
unwritten.

The Constitution declares that the judicial power of the
United States shall extend ‘‘to controversies between
citizens of different States; and to controversies between
a State or the citizens thereof and foreign States, citizens
and subjects.”’

The citizenship of the parties and not the nature of the
controversy gives it jurisdiction. If the dispute may be
fought out in the State Courts and arises between the per-
sons described in the Constitution, Congress may give
the Federal Courts jurisdiction over it. In many of
the States, Maryland being one, most of the suits at law
are common law actions. They are in assumpsit or in
debt, in trespass or in case, in trover or in replevin. The
rights of parties to them are still largely governed by
common law principles, more or less modified by statute.
Congress has given to its Courts jurisdiction over ecivil
suits between citizens of different States or between
citizens of a State and foreign States, citizens or subjects
when the amount in controversy exceeds a fixed sum.
Such a controversy may and often does take the form of
a common law action. The law applied by the Federal
Court to its determination may be the common law. If
the common law has been changed by the statutes of the
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State whose law governs the transaction, the Federal
Court will apply it as it has been so modified.

In the sense above stated, therefore, the Federal Courts
have and daily exercise a common law civil jurisdiction.

Whenever a citizen of one State has upon a citizen of
another State what is in the State Courts an actionable
demand, whether made so by statute or because it was so
at common law, he may seek redress in the Federal
Courts, provided the amount in controversy is sufficiently
large.®

33. There is a Federal Common Law on Some Subjects.

The common law is always in the making. Decisions
add new rules and change old. This process is in opera-
tion in every State in which the common law itself exists.
All Courts cannot see everything in quite the same light;
consequently the common law is no longer the same in all
the States; in none of them, perhaps, is it precisely what
the common law of England now is. In determining what
is the applicable common law, the Federal Courts on
many subjects will follow the decisions of the highest
Court of that State to whose law the particular transac-
tion under consideration is subject. The same Court of
the United States may, on Monday, hold that the common
law requires a particular case to be decided in one way,
and, on Tuesday, that another controversy in which the
facts are legally identical shall be determined in another;
there may be no other difference than that Monday’s suit
is governed by Maryland law and Tuesday’s by that of
Virginia.

There are, however, some classes of questions upon
which the Federal Courts will take their own view as to
what the common law is, irrespective of any decisions of

83. State of Pennsylvania ve. Wheeling Bridge Co., 13 How. 563; 14 L.
Ed. 249.
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the State Courts. On such matters, the Supreme Court
has the last word. Through its deliverances, the rulings
of the Federal Courts are kept uniform throughout the
country. So far as concerns the subjects upon which the
Courts of the United States do not feel bound to follow
the State Courts, there has in this way been built up
something which may not inaptly be called Federal com-
mon law. :

Further discussion of this interesting and important
topic is postponed to a later chapter.

34. Common Law Definitions Are Accepted by the
Federal Courts.

The Federal Courts habitually look to the common law
for definition of the words used by Congress and by the
legislatures of the various States.®

If Congress says that larceny or embezzlement from
the United States, or from anyone, within a place under
the exclusive jurisdiction of the United States, shall be
punished, the Courts turn to the common law to find out
what the crimes of larceny and embezzlement are.®* Per-
sons accused of crime, and parties to civil actions at law
where the amount involved is twenty dollars or upwards,
are entitled to trial by jury.® In determining what a
trial by jury is,” and what the respective provinces of
Court and jury are, the common law governs.®

Some of these qualifications of the two rules—first, that
the Federal Courts have no common law jurisdiction, and,
second, that there is no Federal common law—are
important. They will be hereafter discussed.

54. Rice vs. R. R. Co., 1 Black, 374; 17 L. Ed. 147.

55. Moore vs. U. 8,, 160 U. 8. 268; 40 L. Ed. 422; 16 Sup. Ct. 294.

56. Sixth and Seventh Amendments to the Constitution.

57. Thompson vs. Utah, 170 U. 8. 349; 42 L. Ed. 1061; 18 Sup. Ct. 620;
Callan vs. Wilson, 127 U. 8. 549; 32 L. Ed. 223; 8 Sup. Ct. 1301.

88. Sparf & Hansen vs. U. S,, 156 U. 8. 51; 39 L. Ed. 343; 15 Sup. Ct.
273; Freeman vs. United States, 227 Fed. 741; 142 C. C. A. 256.
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35. Federal Courts in Equity Cases Administer a Common
Law of Chancery.

What has thus far been said as to the common law has
been said with reference to law as distinguished from
equity. The Constitution recognizes the difference be-
tween the two. By its amendments the right to trial by
jury is secured to parties to civil actions at common law
involving more than twenty dollars. This provision is
not applicable to proceedings in equity.

It follows that in the Federal Courts the distinction
between law and equity must be maintained. Even prior
to the adoption of the Constitution, there were States
which did not keep the two systems separate. In all, or
nearly all, of the States, statutes have since, to a greater
or less extent, broken down the barriers between them.
The Supreme Court, under these conditions, was com-
pelled to determine how the constitutional distinction
could be preserved.

36. In the Federal Courts the Line Separating Law From
Equity is Drawn Where it was in England in 1789.

It solved the problem by declaring that the framers of
the Constitution must have had in mind the contemporary
English practice, and that in the Federal Courts the line
of division between law and equity must be drawn where
in 1789 the High Court of Chancery drew it.

Massachusetts had no Court of Equity. A bill which
revealed a case of equity jurisdiction was filed in the
Circuit Court of the United States for the District of
Massachusetts. The Supreme Court by the mouth of
CHieF JusTicE MARSHALL, said :—

_‘“As the Courts of the Union have a chancery juris-
diction in every State and the Judiciary Act confers
the same chancery powers on all and gives the same
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rule of decision, its jurisdiction in Massachusetts
must be the same as in other States.’”®

The same doctrine is more elaborately stated in the case
already cited of State of Pennsylvania vs. Wheeling
Bridge Co.®

It was there said :—

‘‘Chancery jurisdiction is conferred on the Courts
of the United States with the limitation that ‘suits
in equity shall not be sustained in any of the Courts
of the United States in any case where plain, ade-
quate and complete remedy may be had at law. The
rules of the High Court of Chancery of England
have been adopted by the Courts of the United States.
* * * In exercising this jurisdiction the Courts of
the Union are not limited by the chancery system
adopted by any State, and they exercise their func-
tions in a State where no Court of Chancery has been
established. The usages of the High Court of
Chancery in England whenever the jurisdiction is
exercised govern the proceedings. This may be said
to be the common law of chancery, and since the
organization of the Government it has been
observed.’’

59. United States vs. Howland, 4 Wheat, 115; 4 L. Ed. 326.
60. 13 How. 563; 14 L. Ed. 249.
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CHAPTER II.

THE SUPREME COURT AND ITS ORIGINAL JURISDICTION.

SectioN 37. The Supreme Court.

38. The Appellate Jurisdiction of the Supreme Court is Such as
Congress Sees Fit to Give.

39. The Organization of the Supreme Court.

40. Original Juriediction of the Supreme Court Does Not Ex-
tend Beyond the Grant of Judicial Power to the United
States.

41. The Supreme Court's Original Jurisdiction is Self Executing.

42, Original Jurisdietion of the Supreme Court Over Suits or

Proceedings Against Diplomatic Personages.

43. Original Jurisdiction of the Supreme Court May Extend to
Any Case in Which a State May Properly Be Made a
Party Whether as Plaintiff or Defendant.

44. When Is a State a Party?

45. The Supreme Court Has No Original Jurisdiction of Any
Proceeding by a State to Enforce Its Penal Laws.

46. Original Jurisdiction of the Supreme Court of Suits by Ome
State Against Another.

47. A State Is Not a Party Unless Its Interest Is Other than
the Mere Vindication of the Rights of Its Citizens in
Their Individual Capacity.

48, Original Jurisdiction of the Supreme Court Extends to a
Suit by One State Against Another to Recover on a Pecun-
iary Demand Owned by the Plaintiff State Although As-
signed to It by an Individual.

49, Original Jurisdiction of the Supreme Court in Boundary
Controversies Between States.

37. The Supreme Court.
The Constitution provides for a Supreme Court and
defines the limits of its original jurisdiction.

38. The Appellate Jurisdiction of the S8upreme Court is
Such as Congress Sees Fit to Give.

The Constitution declares that in all cases of which the

Supreme Court has not original jurisdiction it ‘‘shall
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have appellate jurisdiction both as to law and fact with
such exceptions and under such regulations as the Con-
gress shall make.”’ That is to say, it has such appellate
jurisdiction as Congress sees fit to give it. It follows
that what Congress has given, Congress may take away.

One MecCardle, after the close of the Civil War, was
arrested by the military authorities of the United States.
Under the alleged sanction of the Reconstruction Acts, he
was held in custody for trial by a military commission,
for disturbances of the public peace in inciting to insur-
rection, disorder and violence, for libel and for impeding
reconstruction. He applied for a writ of habeas corpus
to the Circuit Court of the United States for the Dis-
trict of Mississippi. He was remanded to the custody of
the military authorities. He appealed to the Supreme
Court of the United States. The Government moved to
dismiss his appeal ; contending that an order of a Circuit
Court denying a writ of habeas corpus was not appeal-
able. The Supreme Court denied the motion; holding
that by statute the right.to appeal was expressly given.!
It fully heard the case upon the merits. The argument,
which lasted over four days, was not concluded until the
9th of March, 1867. Congress was at the very height of
its conflict with President Johnson. It wished to be free
to make further use of military commissions for the main-
tenance of order and for the enforcement of its policies
in what it was then in the habit of calling ‘‘the States
lately in rebellion.’’

On the 27th of March, 1868, that is eighteen days after
the conclusion of the argument in the case, but before the
Court had announced any decision, Congress, over the
veto of the President, repealed the Act which the Supreme
Court had held gave it jurisdiction. The Court there-
upon announced that it was ‘‘not at liberty to inquire

1. In re McCardle, 6 Wall. 318; 18 L. Ed. 816.
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into the motives of the legislature. We can only examine
into its power under the Constitution; and the power to
make exceptions to the appellate jurisdiction of this
Court is given by express words.”” The Court cited with
approval its own language in a much earlier case?® to the
effect that while the appellate powers of the Supreme
Court are not given by the Judiciary Act, but by the Con-
stitution, they are, nevertheless, limited and regulated by
that Act and by such other Acts as have been passed on
the subject. The Judiciary Act was an exercise of the
power given by the Constitution to Congress of making
exceptions to the appellate jurisdiction of the Supreme
Court. Congress had described affirmatively the juris-
diction of the Court, and this affirmative description was
understood to imply a negation of the exercise of such
appellate powers as were not comprehended within it.

The Court concluded ‘‘it is quite clear, therefore, that
this Court cannot proceed to pronounce judgment in this
case, for if has no longer jurisdiction of the appeal; and
judicial duty is not less fitly performed by declining
ungranted jurisdiction than in exercising firmly that
which the Constitution and the laws confer.’’?

39. The Organisation of the Supreme Court.

By the original Judiciary Act* the Supreme Court was
composed of one Chief Justice and five Associate
Justices.

The Federalists, on the eve of their going out of power,
with the hope of keeping Jefferson from putting any of
his followers on the bench of the Supreme Court, passed
an Act providing that the number of Associate Justices

8. Durousseau vs. United States, 6 Cranch, 312; 3 L. Ed. 232.

3. In re McCardle, 7 Wall. 506; 19 L. Ed. 264.

4. Sept. 24, 1789, 1 Stat. 73; 5 Fed. Stat. Ann. 701; U. 8. Comp. Stat.,
See. 1191.
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after the next vacancy should occur, should be but four.®
This Act was speedily repealed by a Democratic
Congress.®

By the Act of February 24, 1807, the number of Asso-
ciate Justices was fixed at six, thus giving the Court
seven members.

Thirty years later,® the number of Associate Justices
was raised to eight, and by the Act of March 3, 1863, to
nine.

Congress on the 23rd day of July, 1866, provided that
no vacancy in the office of Associate Justice of the
Supreme Court should be filled by appointment until the
number of Associate Justices should be reduced to six,
and that thereafter the Supreme Court should consist of
a Chief Justice and six Associates.

The purpose of this last enactment was to prevent
President Johnson making any appointments to the
Supreme bench during the remainder of his term. His
successor had been only five weeks in the White House
when the number of Associate Justices was raised to
eight, at which it has ever since remained."

40. Original Jurisdiction of the Supreme Court Does Not
Extend Beyond the Grant of Judicial Power to
the United States.

The second and third sentences of the second section
of the third article of the Constitution define the charac-
ter of the jurisdiction to be exercised by the Supreme

. Act Feb. 13, 1801, 2 Stat. 89.
. Act March 8, 1802, 2 Stat. 132.
. 2 Stat. 420, Sec. 5.
. March 3, 1837, 5 Stat. 176.
. 12 Stat. 794.
10. 14 Stat. 209.
11. April 10, 1869, 16 Stat. 44; 5 Fed. Stat. Ann. 701; U. S. Comp. Stat.,
Sec. 1191.

OO IA®



JURISDICTION OF SUPREME COURT. 49

Court over the cases to which the first sentence of the
section declares the judicial power of the United States
shall extend, and do not add to the grant therein made.
In order that the Supreme Court shall have original
jurisdiction over a case to which a State is a party, it
must appear that it is one affecting an ambassador, other
public minister or a consul, or to which the United States
is a party, or is between two or more States, or is between
a State and citizens of another State, or is between a
State and foreign States, citizens or subjects 2 Tt will
be noted that it is not sufficient that a State is a party;
if it were, the Supreme Court might be called upon to
take original jurisdiction of all the countless suits, civil
and perhaps criminal, that the several States are of
necessity continually bringing against their own citizens.

It follows that the Court has no jurisdiction of a suit
in which a State sues one of its own citizens and another
State, because the judicial power of the United States
does not extend to a controversy between a State and
one of its own citizens, unless that controversy arises
under the Constitution, treaties or laws of the United
States.’®

41, The Supreme Court’s Original Jurisdiction is Self
Executing.

The constitutional grant of original jurisdiction to the
Supreme Court is so far self executing that in the
absence of legislation, it may be exercised without any
statutory prescription or regulation of procedure. The

18, Cohens vs. Virginia, 6 Wheaton, 398; 5 L. Ed. 257; Minnesota vs.
Hitcheock, 185 U. 8. 383; 46 L. Ed. 954; 22 Sup. Ct. 650; Louisiana vs.
Texas, 176 U. 8. 15; 44 L. Ed. 347; 20 Sup. Ct. 251; U. 8. vs. Texas, 143
U. 8. 643; 36 L. Ed. 285; 12 Sup. Ct. 488.

13. Pennsylvania vs. Quicksilver Co., 10 Wall. 553-556; 19 L. Ed. 998;
California vs. Southern Pacific Co., 157 U. S. 229-261; 39 L. Ed. 683; 15
Sup. Ct. 591; Minnesota vs. Northern Securities Co.. 184 U. S. 199; 46
L. Ed. 499; 22 Sup. Ct. 308,

4
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power of Congress to regulate such procedure is clear,
but many of the ordinary statutory provisions dealing
with pleading, practice and process in the Federal courts
have obviously no application to such cases. In prac-
tice, they are governed by the general rules of the Court
or by special orders made by it.1

42, Original Jurisdiction of the Supreme Court Over
Suits or Proceedings Against Diplomatic Per-
~ sonages.

It is not easy to conceive of any suit or legal proceed-
ing which consistently with the well-settled principles of
international law, may be brought against an ambassa-
dor or other public minister, or against his domestics or
domestic servants. It is therefore probable that the
principal, if not the sole purpose of the constitutional
convention in conferring original jurisdiction upon the
Supreme Court over such cases, and of Congress in mak-
ing that jurisdiction exclusive, was to ensure that no less
learned and responsible tribunal, State or Federal, should
ever be tempted to exercise it. The Supreme Court
itself, so far as I am aware, has never had any occasion
during the more than one hundred and thirty years of its
existence, to do so. The only litigated questions have
been whether a defendant proceeded against in a District
or Circuit Court was in fact entitled to the diplomatic
privilege. Whether he is or is not does not depend upon
what title he bears. He may be styled an ambassador,
or an envoy, or a minister, or a plenipotentiary, extraor-
dinary or resident, or a procurator, or legate, or nuncio,
or internuncio, or deputy, or commissioner, or a chargé

14. Commonwealth of Kentucky vs. Dennison, 24 Howard, 66-98; 16
L. Ed. 717; Chisholm vs. Georgia, 2 Dallas, 419-450; 1 L. Ed. 440; Grayson
vs. Virginia, 3 Dallas, 320; 1 L. Ed. 619; New Jersey vs. New York, 5
Peters, 284-287; 8 L. Ed. 127; Florida vs. Georgia, 17 Howard, 478-491,
15 L. Ed. 181.
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d’affaires, or merely an agent, or be given some other
name. It is the function he discharges and not what he
is called, which determines whether he is in fact a public
minister.® ,

There is to be noted a clear distinction between diplo-
matic personages and consular officers. The latter may
be sued, and often are. This is true although they may
be permitted by the State Department to bring diplomatic
questions to its attention.’® Whether any one is or is not
entitled to the diplomatic immunity, depends wupon
whether he is recognized as a diplomatic personage by
the Executive of this country, and the usual and con-
venient, if not the sole way of proving the fact is by a
certificate from the Department of State.’” -

A case does not affect a public minister merely because
he may have a sentimental interest in its outcome. For
example, Congress has made it a penal offense to assault
an ambassador or other public minister of a foreign gov-
ernment, or his servants, but the prosecution for such an
assault is not a case affecting him. He is not a party to
the litigation, and is in no legal sense concerned in its
outcome.®®

43. Original Jurisdiction of the Supreme Court May
Extend to Any Case in Which a State May
Properly Be Made a Party Whether as Plaintiff
or Defendant.

‘While a State may not be sued by an individual,? it

18. Opinion of Atty. Gen. Cushing, 7 Opinions Atty. Gen. 186.

16. In re Baiz, 135 U. S. 403; 34 L. Ed. 222; 10 Sup. Ct. 854.

17. In re Baiz, 135 U. 8. 403; 34 L. Ed. 222; 10 Sup. Ct. 854; U. S. vs.
Ortega, 27 Fed. Cases, 359; 6 L. Ed. 521; 11 Wheaton, 466; U. S. vs.
Benner, 24 Fed. Cases, 14,568; Bald. 234; Ex Parte Hitz, 111 U. S. 766;
28 L. Ed. 592; 4 Sup. Ct. 698,

18. U. 8. vs. Ortega, 11 Wheaton, 466; 6 L. Ed. 521.

19. Eleventh Amendment Constitution; Hans vs. Louisiana, 134 U. 8.
1; 33 L. Ed. 842; 10 Sup. Ct. 504.
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may be by another State, or by the United States,® and
it may sue individuals as well as States, and also the
United States, with® but not without the latter’s con-
sent.2? In all such cases, the Supreme Court has original
jurisdiction, which is exclusive, except in those cases in
which a State sues its citizens or citizens of other States
or aliens, or is, by its own consent, sued by them or some
of them in a State court.®

44. When Is a State a Party?

A State is none the less a party when the proceedings
are brought by or against its governor, its attorney-
general or other of its officials as such, if the relief sought
is for or against it. In a number of the earlier cases,
the suit was instituted by the Governor of the State as
such, and in some it was brought against the Governor in
his official capacity. In them it was clear upon the face
of the pleadings that the State was the party, and not the
individual who, at the time, was filling the office of gov-
ernor, even within the rule declared by Chief Justice
Marshall to be without exception that in all cases in which
jurisdiction depends upon the party, the latter is the one
named in the record.* Later decisions have pointed out
that the Chief Justice spoke too broadly, for there have
been many cases in fact against a State in which the
omission to name it as a defendant was deliberate, either
because the plaintiff was an individual and could not sue
the State, or in rare instances, because there was a ques-

20. U. S. vs. Texas, 143 U. S. 621-641; 36 L. Ed. 285; 12 Sup. Ct. 488.

21. Minnesota vs. Hitchcock, 185 U. S. 373-378; 46 L. Ed. 954; 22 Sup.
Ct. 783.

23. Oregon vs. Hitchcock, 202 U. S. 60-70; 50 L. Ed. 935; 26 Sup. Ct.
568.

238. Judicial Code, Secs. 256, 233; 5 Fed. Stat. Ann. 921-708; U. 8.
Comp. Stat., Secs. 1233-1210.

24. Gov. of Georgia vs. Madrago, 1 Peters, 110; 7 L. Ed. 73; Osborne va.
Bank of U. 8., 9 Wheaton, 738, 851; 6 L. Ed. 204.
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tion of whether the Federal court had, as against the
State, power to give the relief sought.

In such case, the judgment or decree asked by the
plaintiff would often in substance be against the State,
and, Marshall to the contrary notwithstanding, when
that is true, it will be held that the suit is in fact one
against the State, or what will amount to the same thing,
that the State is an indispensable party, and that juris-
diction fails when it is brought in.®

Nevertheless, a State may be bound by the determina-
tion of a suit brought by an individual against its officials,
if it has voluntarily come into the case by taking part in
its defense. Where a corporation brought suit in the
Federal court against a county treasurer to enjoin the
collection of taxes under color of a State statute which
the plaintiff claimed to be in conflict with the Constitu-
tion of the United States, and the State directed its law
officers to defend the case, it was held that it had volun-
tarily submitted itself to the jurisdiction of the court,
and was bound by the decree in subsequent litigation
between it and the plaintiff and those in privity with
the latter as to all issues adjudged in the first suit.®

45. The Supreme Court Has No Original Jurisdiction of
Any Proceeding by a State to Enforce Its Penal
Laws. -

Both in form and in substance. the State is a party to
every criminal prosecution instituted within its bounds
and to most, if not all of those of a quasi criminal char-
acter. It frequently happens that the defendants are
citizens of other States, or are aliens. Literally such
cases are included in the constitutional grant of judicial

25. In re Ayres, 123 U. S. 443, 487; 31 L. Ed. 216; 8 Sup. Ct. 164.
%8. Gunter vs. Atlantic Coast Line, 200 U. 8. 273; 50 L. Ed. 477; 26
Sup. Ct. 252.
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power to the Federal Government, but it has always been
obvious that the framers of the Constitution could never
have intended that the United States should have any-
thing to do with such prosecutions, as for example, of
sailors from foreign ships who may commit offenses in
our ports, or citizens of one State who transgress against
the laws of another, in which they transiently are.

As early as 1793 it was held that despite the broad
language of the Constitution, the cases and controversies
over which the Federal Government was declaged to have
judicial power because of the citizenship or the nation-
ality of the parties, or by reason of a State being a party
to them, were limited to those of a civil nature,” and this
conclusion was affirmed and illuminated by what Chief
Justice Marshall said in Cohens vs. Virginia.® In Wis-
consin vs. Pelican Insurance Company,® the Supreme
Court, after a full view of the authorities, held the prin-
ciple applicable to proceedings by a State on the civil
side of its courts to recover pecuniary penalties for
infractions of its laws. Such suits are so far civil that in
them verdicts may be properly given upon a fair pre-
ponderance of the evidence, or may be directed.

In the last cited case, the defendant was a Louisiana
insurance company which had carried on business in Wis-
consin and had there subjected itself to certain pecuniary
penalties for which the State, in its own courts, had
recovered a judgment for fifteen thousand dollars. The
company had no assets in Wisconsin. The State
brought suit upon the judgment in the Supreme Court of
the United States. The Court said it would look through
form to substance, and as the claim was in essence for a
penalty, it must decline to take jurisdiction. For the

87. Chisholm vs. Georgia, 2 Dal. 419; 1 L. Ed. 440.
28. 6 Wheat. 264-398; 5 L. Ed. 257.
29. 127 U. S. 265; 32 L. Ed. 239; 8 Sup. Ct. 1370.
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same reason, the Federal courts will not take cognizance
of suits in which a State seeks to enforce its penal legis-
lation by suing out injunctions against citizens or cor-
porations of other States or aliens, as for example, to
enjoin railroad companies from bringing intoxicating
liquors into a State in contravention of its laws.® 1In
accordance with this principle, it was held that the State
of Oklahoma could not sustain an original bill in the
Supreme Court of the United States to restrain railroad
companies from charging unreasonable rates within its
jurisdiction.®® Those rights must be asserted by the
shippers injured.

46. Original Jurisdiction of the Supreme Court of Suits
by One State Against Another.

By the first sentence of the second section of the third
article of the Constitution the judicial power of the
United States is expressly declared to extend to contro-
versies between two or more States, and as a State is
necessarily a party thereto, by the second sentence of the
same section, original jurisdiction over them is given to
the Supreme Court, and the Judicial Code makes such
jurisdiction exclusive.®

The Supreme Court recognizes that such suits are quasi
international controversies, which are not governed by
any municipal code and that it is called upon to adjust
differences which cannot be dealt with by Congress or
disposed of by the Legislature of either State alone. It
will apply Federal, State or international law as the cir-

80. Oklahoma vs. Gulf. Colorado & Santa Fe Ry., 220 U. 8. 290; 55
L. Ed. 469; 31 Sup. Ct. 437.

31. Oklahoma vs. A.. T. & Santa Fe Ry., 220 U. S. 277; 55 L. Ed. 465;
31 Sup. Ct. 434.

32, Secs. 233 and 256, Judicial Code; 5 Fed. Stat. Ann. 708, 921; U. S.
Comp. Stat. Secs. 1210-1233.
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cumstances of the particular case may demand.® It will
deal with such cases in a broad and non-technical spirit,
declining to consider objections as to procedure except
insofar as they bear upon the merits.* If each of the
States be really parties, and the controversy is jus-
ticiable, the Court will hear it. Where jurisdiction of
the Federal courts depends entirely upon the character
of the parties, it is immaterial what may be the subject of
the controversy. Be it what it may, these parties have
a constitutional right to come into the courts of the Union,
and a State, as a quasi sovereign and representative of
the interests of the public, has a standing in court to
protect the atmosphere, the water and the forests within
its limits.®

47. A State Is Not a Party Unless Its Interest Is Other
than the Mere Vindication of the Rights of Its
Citizens in Their Individual Capacity.

It was early held that a State had no standing to inter-
vene in an ejectment suit between individuals, although
the case turned upon the true location of the boundary
between the States of New York and Connecticut. New
York had no proprietary interests in the lands in con-

83. Kansas vs. Colorado, 185 U. S. 125; 46 L. Ed. 838; 22 Sup. Ct. 552.

84. Virginia vs. West Virginia, 220 U. 8. 1; 55 L. Ed. 353; 31 Sup. Ct.
330; Kansas vs. Colorado, 206 U. 8. 46; 51 L. Ed. 956; 27 Sup. Ct. 585;
Missouri vs. Illingis, 200 U. 8. 496; 50 L. Ed. 572; 26 Sup. Ct. 268; Rhode
Island vs. Massachusetts, 14 Peters, 210; 10 L. Ed. 423.

38. Cohens vs. Virginia, 6 Wheaton, 264; 5 L. Ed. 257; Kansas vs.
Colorado, 185 U. S. 125; 46 L. Ed. 838; 22 Sup. Ct. 552; Kansas vs.
Colorado, 208 U. 8. 46; 51 L. Ed. 956; 27 Sup. Ct. 585; Missouri vs.
Illinois, 180 U. S. 208; 45 L. Ed. 497; 21 Sup. Ct. 331; Georgia vs. Copper
Co., 206 U. 8. 230; 51 L. Ed. 1038; 27 Sup. Ct. 618; U. S. vs. Texas, 143
U. 8. 621; 36 L. Ed. 285; 12 Sup. Ct. 488; U. 8. vs. North Carolina, 136
U. S. 211; 34 L. Ed. 336; 10 Sup. Ct. 290; U. S. vs. Michigan, 190 U. &
379; 47 L. Ed. 1103; 23 Sup. Ct. 742; R. L vs. Massachusetts, 14 Peters,
210; 10 L. Ed. 423; Hudson County Water Co. vs. McCarter, 209 U. S. 349;
62 L. Ed. 828; 28 Sup. Ct. 475.
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troversy, and no outcome of the suit between other
parties could conclude its sovereign rights over the dis-
puted territory, if in fact it had any,* nor was it entitled
to an injunction to restrain the prosecution of such
actions.

Many years later, New Hampshire and New York
brought suit in the Supreme Court against Louisiana to
recover upon certain bonds of the defendant State which
were held by citizens of the plaintiffs. They had been
assigned to the States which brought the suit for pur-
poses of collection only. It was held that the plaintiffs
were not in fact parties in any substantial sense. To their
contention that as sovereign States, they had a right to
assert and collect the claims of their citizens, in accord-
ance with international practice often followed if not
always considered to be sound, it was answered that as
the Constitution originally adopted had declared that the
judicial power should extend to controversies ‘‘between a
State and citizens of other States’’ it was clear that it
was the intention of the framers to take from the States
the right to act for their individual citizens in such cases,
and that the subsequent adoption of the Eleventh Amend-
ment had not the effect of restoring to the States the
right which conceivably they had before the Constitution
was adopted.¥ The decision was of great importance,
for had it been otherwise, the Supreme Court would have
been called on to require a number of the Southern States
to pay large quantities of bonds issued in their names
and by their officials during the reconstrmction period,
the validity of which the States had subsequently declined
to recognize.

Still later it was intimated that a State would have no

36- New York vs. Connecticut, 4 Dallas, 1; 1 L. Ed. 715.
87. New Hampshire vs. Louisiana; New York vs. Louisiana, 108 U. S.
76-91; 27 L. Ed. 656; 2 Sup. Ct. 176.
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right to sue to prevent an unlawful interference with the
commerce of its principal city, the rest of its citizens not
being specially affected.® The actual point decided was
that it did not appear that the State of Texas had ever
authorized the acts complained of. It was, however,
held that if the health officer of Texas had in fact exceeded
the authority given him by the Texas statute, he could
not be sued by Louisiana. The remedy would have to be
sought from his State. There was an implication per-
haps that if Texas had been asked to restrain his un-
lawful interference with the commerce of Louisiana,
and had refused or failed to act, a controversy between
the States might have arisen. This reasoning is not
altogether satisfactory, and subsequent cases already
cited have shown that a State may seek redress for
tangible material injuries which do harm to portions of
its territory, and to those of its citizens who live therein,
and do not in any direct or measurable way affect those
who do not, as where Illinois was charged with fouling
the waters of the Mississippi so as to endanger the health
of the citizens of Missouri, who dwelt upon its banks,® or
Colorado was alleged to have diverted the waters of the
Arkansas River with the effect of making a desert of
what had been a tillable section of Kansas.*

48. Original Jurisdiction of the Supreme Court Extends
to a Suit by One State Against Another to Recover
on a Pecuniary Demand Owned by the Plaintiff
State Although Assigned to It by an Individual.

Certain individual holders of bonds of North Carolina,
which the State had declined to pay, gave some of
them outright to the State of South Dakota, which

98. Louisiana vs. Texas, 176 U. S. 1; 44 L. Ed. 347; 20 Sup. Ct. 251.
89. Missouri vs. Illinois, 200 U. S. 496; 50 L. Ed. 572; 26 Sup. Ct. 268.
40. Kansas vs. Colorado, 185 U. S. 125; 46 L. Ed. 838; 22 Sup. Ct. 552.
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brought suit against North Carolina on them in the United
States Supreme Court.* The Court, by a vote of five
Justices against four, maintained its jurisdiction and
entered a decree in favor of the plaintiff. In that case
the prayer of the bill was for an ascertainment of the
amount due on the bonds and for foreclosure of certain
property pledged for them.

In the subsequent case of Virginia vs. West Virginia,
the Court expressly decided that it had the authority to
render a money judgment or decree against a defendant
State at the suit of another State. The facts were that
upon the division of Virginia at the outbreak of the Civil
War, the new State, with the assent of Congress, agreed
with the old, to pay its equitable proportion of the
existing debt. This obligation had never been dis-
charged in whole or in part. Virginia had declined
to pay one-third of the debt it owed, on the ground that
that portion should be paid by West Virginia, and it
issued certificates to the holders of its debt for one-third
of their claims, setting forth in substance that they were
to be paid by West Virginia. Then it brought suit
against West Virginia to compel the payment of this
part of its debt. The case was long pending before the
Supreme Court and many times figured in the reports.®
There was much hesitation and delay on the part of
West Virginia in complying with the decree. Through-
out, the Supreme Court ‘‘considered the case in the
untechnical spirit proper for dealing with a quasi-inter-

41. South Dakota vs. North Carolina, 192 U. S. 286; 48 L. Ed. 448;
24 Sup. Ct. 269.

48. Virginia vs. West Virginia, 206 U. S. 200; 51 L. Ed. 1088; 27 Sup.
Ct. 732; 209 U. S. 514; 52 L. Ed. 914; 28 Sup. Ct. 614; 220 U. S. 1; 55
L. Ed. 353; 31 Sup. Ct. 330; 222 U. S. 17; 56 L. Ed. 71; 32 Sup. Ct. 4;
231 U. S. 89; 58 L. Ed. 135; 34 Sup. Ct. 29; 234 U. S. 117; 58 L. Ed.
1243; 34 Sup. Ct. 889; 238 U. S. 202; 59 L. Ed. 1272; 35 Sup. Ct. 795; 241

U. 8. 531; 60 L. Ed. 1147; 36 Sup. Ct. 719; 246 U. 8. 565; 62 L. Ed. 883;
38 Sup. Ct. 400.
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national controversy, remembering that there is no
municipal code governing the matter, and that this Court
may be called on to adjust differences that cannot be
dealt with by Congress or disposed of by the Legislature
of either State alone.”” Therefore it said ‘‘we shall
spend no time on objections as to multifariousness, laches
and the like, except so far as they affect the merits,”’ and
further that ‘“this case is one that calls for forbearance
upon both sides. Great States have a temper superior
to that of private litigants, and it is to be hoped that
enough has been decided for patriotism, the fraternity of
the Union, and mutual consideration to bring it to an
end.”’? :

The litigation lasted many years but the Court pro-
ceeded with great patience. It said ‘‘a State cannot be
expected to move with the celerity of a private business
man. It is enough if it proceeds, in the language of the
English Chancery, with all deliberate speed.”’ #

In the end, West Virginia not having paid the decree,
Virginia moved for a mandamus upon the Legislature of
West Virginia directing it to levy a tax to pay the judg-
ment. The motion was not granted at the time, but the
Supreme Court, speaking through Chief Justice White,
held that Congress had power to legislate to secure the
enforcement of a contract between the States, and
reserved for further consideration the question as to
whether a mandamus should issue, or whether the Court,
in the absence of legislation, would have a right to direct
its issue, in order that full opportunity might be afforded
to Congress to exercise the power which it undoubtedly
possessed. As an earnest that indefinite delay might not
be permitted, the Court put down the question of whether
the mandamus should issue for argument at the next

43. 220 U. 8. 27-36; 55 L. Ed. 353; 31 Sup. Ct. 330.
44. 222 U. 8. 19-20; 56 L. Ed. 71; 32 Sup. Ct. 4.
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term, and reserved the right, if it deemed it advisable
before the time fixed for the hearing, to open the motion,
for the purpose of examining and reporting the amount
and method of taxation essential to be put into effect,
whether by way of order to the State Legislature or
direct action to secure the full execution of the judg-
ment.®* As the result of this determined tone, West
Virginia finally provided for its payment.

49. Original Jurisdiction of the Supreme Court in
Boundary Controversies Between States.

Boundary disputes have been the most fruitful source
of litigation between States in the Supreme Court. More
than one-half of all the forty-eight States have at one
time or another figured as plaintiff or defendant in such
cases. Sometimes the controversy grew out of real or
alleged mistakes of early surveyors in running lines pre-
scribed by charter, treaty or act of Congress.® In other
instances it had its origin in the shifting channels of
great boundary rivers, such as the Ohio,” the Missis-

48. Virginia vs. West Virginia, 246 U. 8. 565; 62 L. Ed. 8383; 38 Sup.
Ct. 400.

48. New York vs. Connecticut, 4 Dallas, 1; 1 L. Ed. 715; New Jersey
vs. New York, 5 Peters, 284; 8 L. Ed. 127; Rhode Island vs. Massachu-
setts, 12 Peters, 657; 9 L. Ed. 1233; 13 Peters, 23; 10 L. Ed. 41; 14 Peters,
10; 10 L. Ed. 335; 15 Peters, 233; 10 L. Ed. 948; 4 Howard, 591; 11 L. Ed.
1116; Missouri ve. Iowa, 7 Howard, 660; 12 L. Ed. 861; Florida vs. Georgia,
11 Howard, 293; 13 L. Ed. 702; 17 Howard, 478; 15 L. Ed. 181; Alabama
vs. Georgia, 23 Howard, 505; 16 L. Ed. 556; Iowa va. Illinois, 147 U. 8. 1;
37 L. Ed. §5; 13 Sup. Ct. 239; 202 U. S. 59; 50 L. Ed. 934; 26 Sup. Ct.
571; Virginia vs. Tennessee, 148 U. S. 503; 37 L. Ed. 537; 13 Sup. Ct.
728; 158 U. 8. 267; 39 L. Ed. 976; 15 Sup. Ct. 818; 190 U. S. 64; 47 L. Ed.
956; 23 Sup. Ct. 827; Maryland vs. West Virginia, 217 U. 8. 1; 54 L. Ed.
645; 30 Sup. Ct. 32; 217 U. 8. 577; 54 L. Ed. 888; 30 Sup. Ct. 630; 225
U. 8. 1; 56 L. Ed. 955; 32 Sup. Ct. 672; North Carolina vs. Tennessee, 235
U. 8. 1; 59 L. Ed. 97; 35 Sup. Ct. 8; 240 U. B. 652; 60 L. Ed. 847; 36 Sup.
Ct. 604.

47. Indiana vs. Kentucky, 136 U. S. 479; 34 L. Ed. 329; 10 Sup. Ct.
1051.
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sippi,*® the Missouri,® or the Columbia.®*® In one case
the sovereignty over valuable oyster reefs in the Gulf of
Mexico was in issue,’ and in another, the right of Georgia,
in conjunction with the United States, to improve the
navigation of the Savannah River with the incidental
effect of somewhat narrowing the South Carolina half of
the channel® The case which was best calculated to
raise feeling, and which doubtless did, was that in which
Virginia sought to recover from West Virginia the
counties of Jefferson and Berkley.® The plaintiff State
knew that whatever legal assumption there might have
been to the contrary, she had never in fact consented to
her own dismemberment, Whether justified or not, she
believed that the elections, in which the voters of the
two counties of the eastern panhandle of West Virginia
had apparently signified their wish to become citizens of
the new State, were farces. The questions involved
were political in almost every sense. Yet in that, as in
all other boundary cases, the judgment of the Supreme
Court was gracefully and promptly accepted as final.
Given such conditions as here exist, boundary con-
troversies present purely justiciable issues. ith us
they are not complicated, as in other lands they often
have been and still are, by the fact that the dividing lines

48. Missouri vs. Kentucky, 11 Wall. 395; 20 L. Ed. 116; Iowa vs. Illi-
nois, 147 U. 8. 1; 37 L. Ed. 55; 13 Sup. Ct. 239; 202 U. S. 59; 50 L. Ed.
934; 26 Sup. Ct. 571; Arkansas vs. Tennessee, 246 U. S. 158; 62 L. Ed.
638; 38 Sup. Ct. 301; 247 U. S. 461; 62 L. Ed. 1213; 38 Sup. Ct. 557;
Arkansas vs. Mississippi, 250 U. S. 39; 63 L. Ed. 832; 39 Sup. Ct. 422.

49. Nebraska vs. Jowa, 143 U, S. 359; 36 L. Ed. 186; 12 Sup. Ct. 396;
Missouri vs. Nebraska, 196 U. S. 33; 49 L. Ed. 374; 25 Sup. Ct. 155;
Missouri vs. Kansas, 213 U. 8. 78; 53 L. Ed. 706; 29 Sup. Ct. 417. .

50. Washington vs. Oregon, 211 U. 8. 127; 53 L. Ed. 118; 29 Sup. Ct. 47;
214 U. S. 205; 53 L. Ed. 969; 29 Sup. Ct. 631.

§1. Louisiana vs. Mississippi, 202 U. S. 1; 50 L. Ed. 913; 28 Sup. Ct. 408;
202 U. S. 58; 50 L. Ed. 934; 26 Sup. Ct. 571.

52. South Carolina vs. Georgia, 93 U. S. 4; 23 L. Ed. 782.
88. Virginia vs. West Virginia, 11 Wallace, 39; 20 L. Ed. 67.
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between sharply antagonistic racial, religious or lin-
guistic groups do not always coincide with national
boundaries. The precautions by which the constitution
sought to prevent war between adjoining States have
worked so well that its very possibility has now become
unthinkable to us. There is complete freedom of trade
among all our States. It follows that no one of them
ever has cause to believe that the possession of any strip
of territory is vital either to its strategic or to its eco-
nomic safety. There has therefore been no real reason
why the Supreme Court should not pass upon their
boundary differences although in the cases which came
before it, what was in issue was seldom the property in
the soil or indeed any other right of the kind about which
individuals can ever go to law. 'What was in dispute was
‘¢ sovereignty and jurisdiction.”” The controversy was
therefore political, and as late as 1838, Chief Justice
Taney declared in a dissenting opinion:* ‘‘Contests for
rights of sovereignty and jurisdiction between states
over any particular territory are not, in my judgment,
the subjects of judicial cognizance and control, to be
recovered and enforced in an ordinary suit, and are,
therefore, not within the grant of judicial power con-
tained in the constitution.”” Fortunately, the majority
of his colleagues differed with him, and in many subse-
quent cases coming before the Court during the more
than a quarter of a century he afterwards remained upon
the Bench he appears to have acquiesced in what had
become the accepted view, and indeed in one case®
where he spoke for the Court he said: ‘‘The question
of boundary between States is necessarily a political
question, to be settled by compact made by the political
departments of the government. * * * But under our

54. Rhode Island vs. Massachusetts, 12 Peters, 752; 9 L. Ed. 1272.
85. Florida vs. Georgia, 17 Howard, 478; 15 L. Ed. 181.
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form of government, a boundary between two States
may become a judicial question, to be decided in this
court.”” It is stated by Mr. Justice Baldwin, who deliv-'
ered the opinion in the case in which Chief Justice Taney
dissented, that ‘‘title, jurisdiction, sovereignty, are
therefore dependent questions, necessarily settled when
boundary is ascertained, which being the line of terri-
tory, is the line of power over it, so that great as ques-
tions of jurisdiction and sovereignty may be, they depend
on facts.’”” Because, however, the issue in these cases is
never mere ownership as proprietor of the soil, they are
not brought on the law side of the Court as they would
be if they were simple actions of ejectment or something
in the nature of such actions. They are instituted by a
bill in equity in accordance with the FEnglish practice
where questions of boundary as distinet from questions
of title to the soil were in controversy.®

56. Penn vs. Baltimore, 1 Ves. Sr. 446; Rhode Island vs. Massachu-
setts, 12 Peters, 657-787; 9 L. Ed. 1232.
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68. The Circuits.
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72. Court of Customs Appeals.

73. Commerce Court.

50. The District Courts of the United States.

By the original Judiciary Act of 1789, District Courts

were created, one for each of the thirteen districts into
which, by the Act, the eleven States then in the Union
5
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were divided. From time to time the number of dis-
tricts, and with them the number of District Courts, has
been increased. At the present time there are eighty,
or more than six times as many as there were in 1789.
No district crosses State lines and no district ever has
crossed States lines—that is, each district is now, as
always, wholly within the boundaries of a single State.
Maryland and twenty-three other States have only one
district each; Virginia and seventeen others are divided
into two each; Pennsylvania and three others into three
each, while in New York, as in Texas, there are four.

b61. Division of Districts.

Congress has in various ways sought to send the Fed-
eral Courts to litigants rather than to compel the latter
to travel long distances to prosecute or defend suits in
them. To this end, in nearly two-thirds of the districts
there have been established what are legally known as
divisions, and which, for some purposes, are in fact sub-
districts. In some districts there are as many as seven,
and in the country as a whole, more than one hundred
and forty. KEach of them has usually been created by a
separate act of Congress. These enactments varied
greatly in their terms. By some of them the creation of
a division amounted to little more than a designation of
the counties, the litigation originating in which would
ordinarily be tried at a particular place. By others the
divisions were made so distinet that each of them was
in fact a sub-district, a status which it has been held! the
enactment of the judicial code 2 gave to all of them. The
special problems arising out of the existence of divisions
will be later discussed.?

1. U. 8. vs. Chennault, 230 Fed. 942.
2. Sec. 58.
8. Sec. 282, infra.
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52. Terms of Court at More than One Place in a District
or Division.

In a further attempt to make litigation in the Federal
Courts less burdensome to suitors, Congress has very
generally required that District Courts should hold ses-
sions at more than one place in a district or in a division
of the district. =~ There are probably less than a half
dozen districts in which the District Court does not in
consequence sit at more than one place, and the aggre-
gate number of cities, towns and villages in which regu-
lar terms of such courts are now required to be held,
exceed three hundred. In most of these places a per-
manent clerk’s office is maintained in charge of a resident
clerk or his deputy. In some instances, a desire to flat-
ter local pride, to help along a real estate boom, or to
create a pretext for getting an appropriation for a Fed-
eral building, has led to legislation which entails incon-
venience upon the Judges, delay to the litigants and a
burden upon the Treasury out of all proportion to any
good done.

53. District Judges.

As a rule, there is a separate District Judge for each
district. In two States there is, however, only one Dis-
trict Judge for two districts; he is the District Judge in
and for each. TUntil relatively recently there was never
more than one District Judge in a single district. When
the business in a district became too large to be handled
by one Judge, the old practice was to divide it. With
the great modern concentration of population in limited
areas, it has been found more convenient in some
instances to appoint two or more District Judges for the
same district. In each of a dozen or more districts there
are now two District Judges; in New Jersey three, and
in the Southern District of New York four.
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54. Who Decides when Judges of 8ame District Differ.

The purpose of having more than one judge in a dis-
trict is that each of them shall separately devote himself
to the dispatch of its business. Judges are not expected
to preside jointly over the trial of cases, and the occa-
sions, if any, upon which they do so are so rare that it
has been unnecessary to make provision as to what shall
happen when they differ as to the rulings to be made.
It should be said, however, that in some limited although
important classes of proceedings the statutes require
three judges to sit in the District Courtt When they do,
the majority rule.

The judges of the district may not be able to agree
among themselves as to the division of work between or
among them, or as to how particular cases or classes of
cases shall be assigned for trial. If so, the senior Circuit
Judge of the Circuit makes such orders as he thinks best.?
If the majority of them are not of one mind as to the
appointments to be made by the Court, or by the Judge
thereof, such as of clerks, criers, commissioners, referees
in bankruptcy, and so on, they may be made by the senior
District Judge of the district. @ He is ordinarily, of
course, the one whose commission bears the earliest date.®
One exception is that if a judge exercises the privilege
of retiring, or is demoted by the President, he becomes
junior to all the other Judges of his district, or if he be
a Circuit Judge, of his Circuit. He cannot retire nor
can he be demoted until he has reached the age of sev-
enty years and has been for ten years continuously on
the Federal Bench. A Federal Judge, once appointed,
confirmed and qualified, stays in office until he is im-
peached, resigns or dies. He may, however, outlive his

4. Secs. 559 to 561, infra.

8. J. C., Sec. 23; 4 Fed. Stat. Ann. 838; U. S. Comp. Stat. Sec. 990.

6. Act Feb. 25, 1919; Sec. 260, J. C., 40 Stat. 1157; Fed. Stat. Ann. 1919
Supplement; 228 U. S. Comp. Stat. Sec. 1237 (1919 Supp.).
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physical or mental fitness without having committed
any high crime or misdemeanor. In the event of his
becoming incapacitated, it is scarcely fair to ask him to
resign, for if he has ever been fit for his work he has
usually served the government at a very much smaller
compensation than he could have earned at the Bar.
For the first eighty years, under the constitution, a judge,
no matter how seriously he was unfitted by age for the
discharge of his duties, was almost forced to remain on
the bench. The public inconvenience occasioned thereby
in some conspicuous instances led Congress in 1869 to
provide that a judge who had held his commission for
ten years, and had attained the age of seventy years,
might resign his office, and should still, during the
remainder of his life, continue to receive his salary.’
Occasionally, however, a judge who had become incapaci-
tated did not realize it, and in other instances judges
who knew that they were capable of some good work were
reluctant to be put altogether on the shelf. Therefore,
in 19198 Congress provided that a judge qualified to
resign on full pay might, instead of doing so, retire, in
which case he was not.compelled to do any work, but
remained eligible at any time to do any which he was
willing to do and which he might be called upon to do
either by the senior Circuit Judge of his Circuit or the
Chief Justice of the United States, or by the presiding
or senior judge of any district or circuit, and that the
President might, with the advice and consent of the
Senate, appoint an additional judge whenever he found
a judge of seventy years of age, or upwards, with ten
years of continuous service, incapable of performing
efficiently all the duties of his office, by reason of mental

7. Act April 10, 1869, 16 Stat. 45; 5 Fed. Stat. Ann. 926; U. S. Comp.
Stat. Sec. 1237.

8. Act Feb. 25, 1919, 40 Stat. 1152; Fed. Stat. Ann. 1919 Supp. 230;
U. 8. Comp. Stat. Sec. 1237 (1919 Supp.).
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or physical disability of a permanent character. The
retired or disabled judge thereafter ranks as the junior
judge in the district.

55. When a District Judge Is Incapacitated or Disquali-
fled or Business Has Accumulated or Is Urgent.

A judge may become ill or he may be personally inter-
ested in some case pending in his Court, or be closely
related by blood or affinity to some one who is, or he
may be a material witness for one of the parties, or before
~ he went on the Bench may have been of counsel in it or for
some other reason may feel that he may not be able to act
impartially with relation to it, or an objection to his
trying it may be made by a party who sets forth under
oath facts tending to show that he has a personal preju-
dice or bias against the affiant, or in favor of his adver-
sary, or conceivably there may be other circumstances
in which it is well that some other Judge shall sit, or he
may be in health, and there may be no reason why he
should not deal with every cause on his docket, other
than that there are so many of them awaiting trial that
" it is physically impossible for him in any reasonable
length of time to dispose of them, or that two or more of
them may be simultaneously urgent. In every one of
these contingencies it is desirable that some other Judge
shall be authorized to act, and in some it is necessary if
justice is to be done without damaging delay.

In many of the districts there is but one Judge, and
some one must be called in from the outside. Congress
has made provision by which this may be done. There
is much general similarity in the ways it has provided
for dealing with each of the occasions for outside
assistance, but as it has acted at different times by sep-
arate statutes, and usually with reference to one or a
few contingencies, there are differences.
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Section 6 of the Judiciary Act of 1789 contented itself
with providing that when a Judge was unable to hold
his Court at the appointed time, he might give a written
order to the Marshal to adjourn it to a named day. If
a Judge died, all proceedings were to be continued until
the next stated session after the appointment and accept-
ance of his successor. Both provisions are still law
with the qualification that in the case of death the con-
tinuance may be only until andther Judge from the out-
side has been designated to hold the Court until the
vacancy is permanently filled.®

At various times other provisions now embodied in
Sections 13 to 20 of the Judicial Code, both inclusive,
have been made for dealing with the exigencies already
mentioned, as well as for any others which lead the
senior Circuit Judge present in the Circuit to believe
that the public interest requires the services of
another judge. In some instances the appointment may
be made by any Circuit Judge of the Circuit; in others,
by the Circuit Justice assigned to the Circuit or by the
Chief Justice. There does not appear to be any special
reason why these distinctions have been made, but they
exist and for them reference should be had to the sec-
tions of the Judicial Code named.

Section 18 of it authorizes the senior Circuit Judge
of the Circuit or the Circuit Justice, or the Chief Justice,
when the public interest requires, to name a Circuit
Judge of the Circuit to hold a District Court, and under
section 13, under some circumstances the Chief Justice
may appoint a District Judge of another Circuit to hold
a District Court. It would be desirable to recast and
simplify these provisions, and perhaps to make them a
little more elastic than they now are.

9. J. C. Sec. 23; 4 Fed. Stat. Ann. 837; U. S. Comp. Stat. Sec. 989.
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56. Recusing or Challenging a Judge.

Conceivably a judge may dislike one man so much or
be so attached to another that it will be difficult for him
to do justice in a case to which either is a party. He
may not appreciate the intensity of his own feeling, and
in consequence know of no reason why he should not sit.
Such cases are probably rare, especially in the Federal
Courts, in which, from the nature of things, very few of
the litigants are personally known to the judges, but
doubtless they arise once in a while. It was not until
the adoption of the Judicial Code that any attempt was
made to provide for them, and section 21 was the result.
It authorizes a party to make and file an affidavit that
the judge who is to try the case has a personal bias or
prejudice either against him or in favor of any opposite
party. The facts and reasons for the belief must be
stated. In order to minimize the delay and other incon-
venience which may be occasioned by such action, the
Act requires that the affidavit shall be filed not less than
ten days before the beginning of the term, or good cause
shown for the delay. Counsel must certify that it is
filed in good faith, and nobody is entitled to file more than
one such affidavit.

The express terms of the statute applies to any pro-
ceeding, civil or criminal. It has, however, been inti-
mated and perhaps decided that motions to disbar, at
least when based upon a criminal contempt committed
in the presence of the Court, are not within its scope.®
The Court may have been right in the particular case
referred to, but, generally speaking, there is a greater
probability of a judge having an adverse personal bias
in disbarment proceedings than in most others. There
can be little question of the soundness of the decision of
the Circuit Court of Appeals for the First Circuit that

10. In re Ulmer, 208 Fed. 465.
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the whole frame of the section shows that it was not
intended to relate to appellate cases.! :

The bias alleged must be personal. The statute can-
not be evoked because the judge holds strong views on
some legal proposition involved in the case, or because
his cast of mind is such that he may give more weight
than others would do to certain kinds of testimony or to
take off the Bench a judge who has been led by what he
has heard in the course of the case to a conclusion ad-
verse to the party making the affidavit? It cannot be
filed after the verdiet, in order to compel the turning
over to another judge of the hearing of the motion for a
new trial.’® The facts stated must be such as would lead
a rational man to believe that they indicated bias.* The
counsel who gives the certificate must be on the rolls of
the Court at the time.®

It has not been easy to administer this statute, largely
because no provision is made by which the sufficiency
of the affidavit, either in form or in fact, can, in the first
instance, he passed upon by any one except the judge
assailed in it. It is his duty to determine whether it ful-
fills the conditions prescribed by the statute for his dis-
qualification.’® In so doing, he must assume the truth of
all the facts stated in the affidavit as ground for the be-
lief of bias, although they are avowedly made, not upon
personal knowledge, but only upon information and be-

11. Kinney vs. Plymouth Rock Co., 213 Fed. 449; 130 C. C. A. 586.
18. Ex Parte American Steel Barrel Co., 230 U. S. 35; 57 L. Ed. 1379;

© 33 8up. Ct. 1007; In Re Equitable Trust Co., 232 Fed. 836; 147 C. C. A.

30; Henry vs. Harris, 191 Fed. 868.

13. Ex Parte Glasgow, 195 Fed. 780.

14. Ex Parte N. K. Fairbanks Co., 194 Fed. 978; Henry vs. Speer, 201
Fed. 869; Ex Parte American Steel Barrel Co., 230 U. 8. 35; In Re
Equitable Trust Co., 232 Fed. 836; 147 C. C. A. 30.

15. Ex Parte N. K. Fairbanks Co., 194 Fed. 978.

16. Henry vs. Speer, 201 Fed. 869; 120 C. C. A. 207; Ex Parte American
Steel Barrel Co., 230 U. 8. 35.
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lief, and although he may personally know them to be
false.” The task is so delicate that in practice many affi-
davits which would be held bad by a disinterested arbiter,
accomplish their purpose.

57. The Supreme Court and the District Courts Have
Been Permanent.

Since the first organization of the judicial system of
the United States there have always been a Supreme
Court and District Courts. The organization of each has
remained substantially unchanged.

58. The Circuit Courts.

By the origninal Judiciary Act Circuit Courts were es-
tablished in each district. They had an uninterrupted
existence of more than one hundred and twenty years.
The Act which abolished them became effective January
1,1912. The title of these Courts was not actually a mis-
nomer, but it was capable of giving a false impression. It
often did. The country has always been divided into cir-
cuits of considerable size, extending over several States,
sometimes over many. From 1789 to 1869, with the ex-
ception of a little over twelve months, between February,
1801, and March, 1802, the only Federal Judges were the
Justices of the Supreme Court and the District Judges.
If there were to be Courts of higher rank than those of
the District, their work had to be done in whole or in part
by the Justices of the Supreme Court. In order that this
duty might be apportioned in some orderly fashion among
them it was expedient that the country should be divided
and particular Justices assigned to each of such divi-
sions—that is to say, each of such divisions constituted
the circuit of a particular Supreme Court Justice. The
‘appellation ¢“Circuit Court’’ suggests that such tribunal

17. Berger vs. U. S., 255 U. 8. 22; 65 L. Ed. 277; 41 Sup. Ct. 230.
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had jurisdiction throughout the circuit. That, in point
of fact, it never had. Its writs and processes did not run
beyond the distriet in which it was held. The full and
accurate title of the Circuit Court in Maryland was the
Circuit Court of the United States for the District of
Maryland. For many years Maryland and Virginia have
formed part of the same Federal circuit. Nevertheless,
the Circuit Court for the District of Maryland was as
distinet in every way from that for either of the districts
into which Virginia is divided as it was from the Circuit
Court for the District of Oregon.

The word circuit had no reference whatever to the terri-

torial extent of the Court’s jurisdiction. It was purely
arbitrary, so far as concerned the Court itself, as dis-
tinguished from the Judges who might hold it.

59. Circuit Courts From 1789 to 1801.

At first there were only three circuits, the Eastern, the
Middle and the Southern. The last-named comprised
but two States, South Carolina and Georgia. It is signi-
ficant of the essentially frontier conditions which one hun-
dred and thirty years ago prevailed throughout the
greater part of those Commonwealths that the assign-
ment to the Southern Circuit was universally held to be
burdensome. To ride circuit in that part of the country
was very hard work. It is true there was not much to
be done by a Federal Judge when he reached any one of
his various Court houses. To get to them at all required
long and exhausting journeys which to elderly men were
dangerous.

Originally the Supreme Court had six members. Two
of them were accordingly assigned to each circuit. These
two, together with the District Judge of the district, were-
required to hold in each district a Circuit Court twice in
each year. To make a Court at least two of the three had
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to be present. Under the conditions of travel then pre-
vailing, the Supreme Court Justices must have spent the
larger part of their time in public or private conveyances
or on horse-back. It is not surprising that at this period
many gentlemen declined appointments to the Supreme
Bench ; one citizen of Maryland preferred to take the post
of Chancellor of that State, and many of the earlier Jus-
tices of the Supreme Court resigned after a few months
or a few years of service. If there had been any consider-
able number of cases to be disposed of either on circuit or
by the Supreme Court the system would have been utterly
unworkable. As a matter of fact, the Supreme Court had
hardly anything to do and the Circuit Courts not much
more. John Jay while Chief Justice was also Minister
to England, and Oliver Ellsworth, while holding the same
high judicial post, represented us in France. John Mar-
shall for some little while was both Secretary of State
and Chief Justice. Samuel Chase, of Maryland, found
time while an Associate Justice to canvass his State in
advocacy of the re-election of President Adams.

As originally constituted the Circuit Courts exercised
both original and appellate jurisdiction. In 1891 the
latter was taken from them and for the remaining twenty
years of their existence they were Courts of first instance
and nothing more.

It will be unnecessary here to discuss the jurisdiction,
both original and appellate, which at different times they
had. It will tend to clearness if attention be confined to
the changes which from time to time were made in their
organization.

60. Circuit Courts Under the Act of February 13, 1801.
As has been said, the conditions under which circuit

work had to be done were very trying. As a rule, the

Supreme Court Justices heartily disliked it. There was a
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doubt as to whether under a strict construction of the
Constitution a Justice of the Supreme Court could be re-
quired to sit in an inferior tribunal. It was often im-
possible for either of the Justices of the Supreme Court
to get to the place fixed for holding the Circuit Court in
a particular district at the time designated by law. Some
changes in the original scheme had by 1801 become neces-
sary. The Federalists were about to lose control of the
Presidency and of Congress. They wished to insure that
for an indefinite time to come the Courts of the United
States would be in the hands of those whom they would
have described as men of ‘‘sound principles’’—that is,
Zood Federalists. On February 13, 1801, less than three
weeks before they went out of power; as it turned out
forever, they passed an Act for the more convenient
organization of the Courts of the United States.® By it
the Circuit Court system was radically altered. It in-
creased the number of distriets to twenty-two and directed
the establishment of a district Court in each. It doubled
the number of the circuits. The geographical grouping
of the States, then made, is very similar to that now in
force. The first six of the present circuits are today con-
stituted very much as they were by the Act of 1801. For
each of these circuits, except the sixth, they directed that
there should be appointed three new Judges to be called
Circuit Judges. In the Sixth Circuit there was to be only
one such Judge. The Justices of the Supreme Court were
no longer to sit in the Circuit Courts. This was not a bad
system. If all original jurisdiction had been given to
the District Courts and the Circuit Courts made appel-
late tribunals purely, the organization would have been
substantially the same as that which now exists. It was
then doubtless far more elaborate than the needs of the
country required. The Federal Courts were very un-

18. 2 Stat. 89.
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popular with the party about to come into power. The
appointment of a large number of distinguished Fed-
eralists to life positions was even less to its liking.
President Adams promptly exercised the powers con-
ferred on him by this Act. New District and Circuit
Judges were appointed and promptly confirmed by a
Federal Senate. These were the gentlemen whom the
Jeffersonians dubbed the ‘‘Midnight Judges.’’

61. Circuit Courts Under the Act of April 29, 1802.

A year later the victorious Democrats, or Republicans
as they then called themselves, repealed the Act of 1801.*
By the express provisions of this statute all laws relat-
ing to the Federal judiciary changed by the Act of Feb-
ruary 13, 1801, were re-enacted. Thus things were put
back precisely where they had been thirteen months
earlier, but some changes in the organization prescribed
by the original Judiciary Act had become absolutely
necessary. They were made a couple of months later by
the Act of April 29, 1802* By it six circuits were again
established, although with different boundaries. The
Circuit Courts no longer consisted of two Justices of the
Supreme Court and of a District Judge. Only one Jus-
tice was assigned to each circuit. He and the District
Judge might hold the Court together, or either could act
alone, except that the appellate jurisdiction of the Circuit
Court could be exercised only by the Circuit Justice, as
a Justice of the Supreme Court sitting on circuit has
always been styled. When in other cases the District
Judge differed from the Circuit Justice, the question
upon which they disagreed was certified to the Supreme
Court for its determination. With the growth of the
business of the Supreme Court itself, with the expansion

19. March 2, 1802, 2 Stat. 132.
20. 2 Stat. 156.
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of the country, and therefore with the increase in the
number of districts, more and more of the work of holding
the Circuit Courts fell upon the District Judges. Except
for additions to the number of circuits, this system
remained unchanged for sixty-seven years.

62. Justices of the Supreme Court Can Be Constitution-
ally Assigned to Circunit Duty.

In 1803 the Supreme Court was called on to.say whether
its members could constitutionally be assigned to sit in
the Circuit Courts without being specially appointed and
commissioned as Judges of the latter. It held that
‘‘practice, and acquiescence under it, for a period of
several years, commencing with the organization of the
judicial system, affords an irresistible answer and has
indeed fixed the construction. Itis a contemporary inter-
pretation of the most forcible nature. This practical
exposition is toe strong and obstinate to be shaken or
controlled.”™®

83. Circuit Courts Under the Act of April 10, 1869.

In the nearly three score years and ten which elapsed
between the close of the administration of the first Adams
and the beginning of that of General Grant, the area of
the country more than trebled and its population multi-
plied seven-fold. The great changes which the Civil war
had brought about in the relations of the States and the
Nation, and the enormous increase of interstate business
which followed upon the development of our railroad
system, had combined to add immensely to the volume
and importance of the business which the Federal Courts
were called upon to transact. These Courts were still
organized as they had been at the beginning of the cen-
tury. There were more districts and there were nine

21. Stuart vs. Laird, 1 Cranch, 298; 2 L. Ed. 115.
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circuits where there had been but six, but beyond that no
provision had been made for disposing of the greatly
increased work which had to be done.

By the Act of April 10, 1869,2 the President was au-
thorized to appoint a Circuit Judge in each of the nine
circuits. He was to have within his circuit all the powers
which had been exercised by the Circuit Justice assigned
to it. It was not the intention of Congress that the latter
should be altogether relieved from circuit duty. He was
to continue to sit, when he could, in the Circuit Court. A
special section of the Act provided that it should be the
duty of the Chief Justice and of each Justice of the Su-
preme Court to attend at least one term of the Circuit
Court in each district of his circuit during every period
of two years. This requirement remained on the statute
book for more than forty years. During most of the
latter part of that period it was little regarded.

The distinguished Justices of the Supreme Court were
law-abiding citizens. As a rule they were hard workers,
yet their days were only twenty-four hours long. The
burdens of the Supreme Court became more and more
onerous. It was simply impossible for its members to do
circuit duty without neglecting the still more important
work of the Supreme Court itself. A third of a century
ago that Court was taxed beyond its capacity. In
ordinary course it was several years after a case was
docketed before it was reached for argument. Every
year the Court fell farther and farther behind. Some-
thing had to be done. By the Act of March 3, 1891%
intermediate Courts of Appeal were established, one in
each circuit.

The same Act took from the Circuit Courts all appel-
late jurisdiction.

28. 16 Stat. 44.
98. 26 Stat. 826; 5 Fed. Stat. Ann,600; U. S. Comp. Stat. Sec. 1108.
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After the passage of the Circuit Courts of Appeals Act
there was, therefore, in each district two distinet Courts
—the Circuit and the District—each of which was a Court
of original jurisdiction only.

64. The Abolition of the Oircunit Courts.

In nearly all of the circuits the time and strength of
the Circuit Judges were largely taken up by the work of
the Circuit Court of Appeals. The Circuit Courts were
ordinarily held by District Judges. In every district both
the Circuit and District Courts had the same Marshal.
In most of them the same clerk. There was no substan-
tial reason for their separate existence. Accordingly, the
Judicial Code provided that on the 31st of December,
1911, the Circuit Courts should be abolished. All their
business and jurisdiction were transferred to the District
Courts.

‘While they existed the Circuit Courts had original
jurisdiction exclusive of that of the District Courts, of all
the more important civil causes cognizable in the Federal
Courts, other than those in admiralty and in bankruptey.

65. Circuit Courts of Appeals.

As before stated, Circuit Courts of Appeals were
created by the Act of March 3, 1891. There is one of
them in each circuit. The Aect which established them
provided for the appointment of an additional Circuit
Judge in each circuit. The Circuit Court of Appeals was
%0 be composed of three Judges. If the Circuit Justice
was present and both the Circuit Judges and no one of
them was disqualified, the Court was made up of those
three. The Circuit Justice was seldom at hand—perhaps
not oftener than at one hearing out of a hundred. The
Circuit Judges still occasionally sat in the Circuit Courts.
It sometimes happened that $he appeals to be heard were

6
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from decisions or orders made by them. In such cases
they could not sit in the appellate tribunal. It was there-
fore provided by law that the District Judges within each
circuit should be competent to sit in the Court according
to such order or provision among them as either by gen-
eral or particular assignment should be designated by
the Court. In this, and doubtless in the other circuits, it
has been the practice of the Circuit Court of Appeals to
designate the Distriet Judges of the Circuit to sit in
turn in the appellate tribunal.

In all the Circuits, except the Fourth, the number of
Circuit Judges has been increased, so that in the Second
and Eighth, there are now four, and in all the other Cir-
cuits, except the Fourth, three. In addition, four Circuit
Judges originally appointed to the Commerce Court have
since its abolition, been assigned to various Circuits.

By law never more than three Judges sit in the Circuit
Court of Appeals. The Court may be held by two Judges
and occasionally is. It is far better that three shall sit.
If a case is heard by two and they happen to differ in
opinion, either the decree below is affirmed by a divided
Court, or, more usually, a re-argument is ordered.
Neither alternative is in itself desirable.

66. No Judge May in a Circuit Court of Appeals Hear
an Appeal from Himself,

‘When Justices of the Supreme Court went on circuit
and heard cases in the Circuit Courts, there was no rule
of law which forbade their taking part in the hearing
and decision of an appeal or writ of error from their
judgment or decree. In earlier years it was not un-
usual for them to do so. Now they seldom sit below at
all. In our day when Circuit and District Judges have
been promoted to the Supreme Bench they usually have
been careful to have nothing to do with appeals in any
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- case in which they sat below. They have the legal right
s0 to do if they wish. They have usually thought it well
to refrain. When the Circuit Courts of Appeals were
created, it was expressly provided that no Justice or
Judge before whom a cause or question may have been
tried or heard in a District or Circuit Court, should sit
on the trial or hearing of such cause or question in the
Circuit Court of Appeals. The Supreme Court has held
that this means that no judge shall sit in the Circuit
Court of Appeals in any case in which there is to be
reviewed any order or decision made by him below.*

67. Jurisdiction of the Circuit Courts of Appeals.

These Courts were intended primarily to relieve the
Supreme Court. Accordingly, most, though not all, ap-
peals from the District Courts are taken to the Circuit
Court of Appeals. A few cases may still be taken directly
from the District Court to the Supreme Court.

A discussion of the appellate jurisdiction of the Fed-
eral Courts is reserved for a later chapter.

68. The Circuits.

There are at present nine circuits. Since 1802 there
have always been precisely as many circuits as there
were Justices of the Supreme Court. Since 1837, as we
have seen, that number has been nine, except for a period
of about six years from 1863 to 1869, when it was ten.
The present nine circuits are very unequal, both in popu-
lation and in area. Thus, the First, is made up of Maine,
New Hampshire, Massachusetts, Rhode Island and Porto
Rico. It has an area of a little more than fifty-five
thousand square miles. Its population is about seven
millions. As it has only four District Judges, it may be

34. Rexford vs. Brunswick-Balke Collender Co., 228 U. S. 339; 57 L. Ed.
875; 33 Sup. Ct. 548. .
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assumed that the volume of Federal litigation in it is not
great. The Eighth Circuit, however, comprises twelve
States, the smallest of which is nearly as large as the
entire First Circuit. It extends from the Canadian
boundary of Minnesota and North Dakota to the line
which separates New from Old Mexico. It has more than
sixteen million inhabitants. There are eighteen District
Judges in it. Some re-arrangement of the circuits would
seem to be desirable.

69. The Fourth Circuit.

Maryland is in the Fourth Circuit, which includes be-
side it the Virginias and the Carolinas. It is divided
into nine districts—that of Maryland, the Eastern and
the Western Districts of Virginia, the Northern and
Southern of West Virginia, the Eastern and Western of
North Carolina, and the Eastern and Western of South
Carolina.

70. Federal Courts of Special Jurisdiction.

Although the jurisdiction of a District Court is
limited to its District, and a Circuit Court of Appeals to
its Cireuit, there are other inferior Courts of the United
States whose jurisdiction is without territorial restric-
tion, and whose writs run throughout the Union.®

There are at present two of these: The Court of
Claims and the Court of Customs Appeals. Each of them
deals with a special class of cases, to every one of which
the United States is a party.

A Court of Claims’ judgment, given in favor of the
United States, upon a counterclaim against a plaintiff
petitioner, by the simple process of being filed in the
Clerk’s Office of any District Court and entered upon the

28. U. S. vs. Borcherling, 185 U. S. 223-234; 46 L. Ed. 884; 22 Sup. Ct.
607.
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latter’s records, becomes a judgment of that Court, and
may be enforced as its other judgments are.®

The Court of Claims may issue subpoenas to any part
of the United States, commanding the attendance of wit-
nesses before Commissioners of the Court, and may en-
force obedience as a District Court might do under similar
circumstances.”

Witnesses are protected by the provision that testi-
mony shall be taken in the County in which the witness
resides, when that can be conveniently done.®

And the Court of Claims has, in construing this statute,
said that while witnesses residing or found in the Dis-
trict of Columbia may be called to testify at the Bar of
the Court, when they are at a distance, their evidence
must be taken by commission.®

71. The Court of Claims.
- The Court of Claims was originally established by the
Act of February 24, 1855,% for the purpose of hearing and
determining all claims founded upon any law of Congress
or upon any regulation of an executive department, or
upon any contract, express or implied, with the Govern-
ment of the United States; or which might be referred to
it by either House of Congress. It was created for the
‘“triple purpose of relieving Congress and of protecting
the Government by regular investigation and of benefit-
ing the claimants by affording them a certain mode of
examining and adjudicating upon their claims.’”® Origi-

26. Judicial Code, Sec. 146; 5 Fed. Stat. Ann. 660; U. 8. Comp. Stat.
Sec. 1137.

27. Judicial Code, Sec. 168; 5 Fed. Stat. Ann. 676; U. S. Comp. Stat.
Seec. 1159,

#8. Judicial Code, Sec. 167; 5 Fed. Stat. Ann. 676; U. S. Comp. Stat.
Sec. 1158.

29. Elting vs. U. 8., 27 Ct. Clms., 158.

$0. 10 Stat. 612; 5 Fed. Stat. Ann. 646; U. 8. Comp. Stat. Sec. 1127.
81. United States vs. Klein, 13 Wall. 144; 20 L. Ed. 519.
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nally it was a Court merely in name, for its power ex-
tended only to the preparation of bills to be submitted to
Congress.® In 1863 the number of its Judges were in-
creased from three to five. Its jurisdiction was some-
what enlarged. Instead of being required to prepare
bills for Congress, it was authorized to render final judg-
ment, subject to appeal to the Supreme Court, and to an
estimate by the Secretary of the Treasury of the amount
required to pay each claimant.®

Subsequent to the passage of the Act of 1863, the Su-
preme Court held that the Court of Claims was not one
of the inferior Courts of the United States within the
constitutional meaning of that phrase.

That Act had provided that a claimant whose claim
had been allowed by the Court, or upon appeal by the
Supreme Court, should be paid out of any general appro-
priation made by law for the payment and satisfaction
of private claims, but no payment was to be made until
the claim allowed had been estimated for by the Secre-
tary of the Treasury, and Congress upon such estimate
had made an appropriation for its payment.

Neither Court could by any process enforce its judg-
ment. Whether that should be paid or not did not depend
on the decision of either Court, but upon the future
actions of the Secretary of the Treasury and of Congress.
There was no question that Congress could create the
Court of Claims. No harm was done by calling it a Court.
Congress can establish tribunals with special powers to
examine testimony and decide in the first instance upon
the validity and justice of any claim against the United
States. It may lawfully subject the decisions of such

82. United States vs. Klein, supra; Gordon vs. United States, 2 Wall.
561; 17 L. Ed. 971.

88. Act March 3, 1863, 12 Stat. 765; 5 Fed. Stat. Ann. 646; U. S. Comp.
Stat. Sec. 1127.
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tribunals to the supervision and control of Congress or
of the head of any of the executive departments.

The Supreme Court said that by the Constitution, Con-
gress may authorize appeals to it only ‘‘from such in-
ferior Courts as Congress may ordain or establish to
carry into effect the judicial power specifically granted
to the United States. The inferior Court, therefore, from
which the appeal is taken must be a judicial tribunal au-
thorized to render a judgment which will bind the rights
of the parties litigating before it unless appealed from.”’
* * * “Congress cannot extend the appellate power’’
of the Supreme Court ‘‘beyond the limits prescribed by
the Constitution, and can neither confer nor impose on it
the authority and duty of hearing and determining an
appeal from a commissioner or auditor or any other
tribunal exercising only special powers under an Act of
Congress, nor can Congress authorize and require the
Supreme Court to express an opinion on a case where its
judicial power could not be exercised and where its judg-
ment could not be final and conclusive upon the rights of
the parties.”’

Subsequently the objectionable part of the Aot of
1863 was repealed.®* Thereafter judgments of the Court
of Claims were held to be final judgments, subject to be
affirmed or reversed on appeal to the Supreme Court. It
is true that they cannot be enforced against the United
States, if Congress does not see fit to appropriate money
for their payment, because there is no other process
known to the law by which money in the treasury of the
United States can be taken out of it. The fact that a
suitor before a Court may be execution proof does not
make the investigation and determination of a claim
_against him any less a judicial matter. The Court of

4. Act March 17, 1866; 14 Stat. 9; 5 Fed. Stat. Ann. 646; U. S. Comp.
Stat. Sec. 1127.
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Claims is now one of the inferior Courts of the United
States.® Its jurisdiction will be later discussed.

72. The Court of Customs Appeals.

The Court of Customs Appeals was established by the
Act of August 5, 1909.% It consists of a presiding judge
and four associates, three of whom will constitute a
quorum, but as the concurrence of at least three is re-
quired for any decision, in case of a vacancy or of a tem-
porary disability or disqualification of one or two of the
judges, the President may designate a Circuit or District
Judge to act.’” The Court was created for the purpose of
reviewing on appeal final decisions of the Board of Gen-
eral Appraisers as to the construction of the law and the
facts respecting the classification of merchandise, the rate
of duty imposed thereon under such classification and the
fees and charges connected therewith, and all appealable
questions as to the jurisdiction of such board, and as to
the law and regulations governing the collection of the
customs revenue. The decisions of the Court of Cus-
toms Appeals are in most cases final; in some of excep-
tional importance, its action may be reviewed by the
Supreme Court.® The purpose of its creation was to
relieve the then existing Circuit Courts of the United
States of the labor of passing upon questions as to the
classification of merchandise under the tariff Acts and
the rates of duty to which various articles were liable.
The Circuit Courts in different circuits and the Circuit
Courts of Appeals therein might well give different
answers to the same question. Uniformity in customs
administration could in that event be secured only by

85. U. 8. vs. Klein, 13 Wall. 144; 20 L. Ed. 519.

36. 36 Stat. 105; 5 Fed. Stat. Ann. 685; U. 8. Comp. Stat. Sec. 1179.

87. J. C. Section 188; 5 Fed. Stat. Ann. 686; U. 8. Comp. Stat. Sec. 1179.

38. Act of Aug. 22, 1914, 38 Stat. 703; 5 Fed. Stat. Ann. 689; U. 8,
Oomp. Stat. Bec. 1186.
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carrying the controversy to the Supreme Court of the
United States. Its time is too valuable for much of it to
be taken up with such questions. In matters of taxation
it ordinarily does not make so much difference what the
rate is, as it does whether it is certain and uniform. The
Court usually sits in Washington but may hold sessions
in any of the judicial circuits at such place as it may
designate.®

73. Commerce Court.

This Court was created by the Act of June 18, 1910.9
It had jurisdiction over most proceedings to enforce, and
over all to enjoin, set aside, annul or suspend, any order
of the Interstate Commerce Commission. It was com-
posed of five judges, specially appointed in the first in-
stance by the President. They became by virtue of such
appointment, Circuit Judges of the United States.

There had been not a little popular as well as partisan
opposition to its creation in the first place, inspired by
the belief that the railroad companies desired it, as, for
a number of altogether proper reasons, they doubtless
did. Some of its early decisions were sharply criticized.
One of its judges was impeached for personal miscon-
duct, and the political complexion of Congress having
changed, the Court was abolished by a provision of the
deficiency appropriation bill of October 22,1913.¢ It was
provided that the Judges of the Court should remain Cir-
cuit Judges of the United States, and should, from time
to time, be designated by the Chief Justice of the United
States to sit in different districts or circuits.

89, J. C. Section 189; 5 Fed. Stat. Ann. 686; U. S. Comp. Stat. Sec. 1180.
40. 36 Stat. 539; 5 Fed. Stat. Ann. 1105; U. 8. Comp. Stat. Sec. 993.
41, 38 Stat. 219; 5 Fed. Stat. Ann. 1108; U. S. Comp. Stat. Sec. 992.
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CHAPTER IV.

THE CRIMINAL JURISDICTION AND PROCEDURE OF THE FEDERAL
COURTS.

SzoTION 74. Jurisdiction of the Several Courts of the United States.

75. The District Courts.

76. The Exclusive Jurisdiction of Courts of the United States.

77. District Courts Have Exclusive Jurisdiction to Enforce the
Criminal, Penal and Quasi Penal Legislation of the United
States.

78. Every Criminal Prosecution in the United States Court
Must Charge the Violation of a Specific Federal Statute.

79. Such Statute Must Be Constitutional.

80. Congress Can Provide for the Punishment of One Who
Anywhere Interferes with the Exercise of a Power Given
to the Federal Government.

81. How Far May Congress Go to Prevent Interference With
the Exercise of Federal Power?

82. Power of Congress to Punish Crimes Committed in Par-
ticular Localities. .

83. Offenses Against Federal Laws Can Be Punished by the
District Court Only.

84. Places Within the Jurisdiction of the Federal Government
Rapidly Increasing.

85. Whether a Crime Has Been Committed Within State or
Federal Jurisdiction is Sometimes a Difficult Question of
Fact.

86. Whether a Crime Has Been Committed Within the Exclusive
Jurisdiction of the United States is Sometimes an Im-
portant Question.

87. Congress Has Made Some State Criminal Laws Applicable
to Places Within Exclusive Federal Jurisdiction.

88. Congress May Not Adopt in Advance Such Laws as a State
May Pass.

89. When Congress Has Exclusive Jurisdiction.

90. When Offenses Against State Laws Are Not Offenses Against
Federal Laws, Although Committed Within the Exclu-
sive Jurisdiction of the United States.

91. Offenses on the High Seas.

92. Offenses Upon Navigable Waters.

93. Federal Criminal Procedure.

94. United States Commissioners.
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Warrant of Arrest.

Where Offender Must Be Tried.

When an Offense Begun in One District Has Been Finished
in Another.

Prosecution in Districts in Which There Is More Than One
Division.

When Accused is Arrested in Another District.

Removal Proceedings After Indictment Found.

Removal Proceedings Before Indictment Found.

Removal Hearings Usually Held by United States Com-
missioner.

Duty of District Judge in Removal Proceedings.

Proceedings May Be First Taken in District in Which
Prisoner is Arrested.

When Indictment Necessary Before Accused May Be Tried.

All Offenses Against the United States Punishable by More
Than One Year’s Imprisonment Are Both Infamous Crimes
and Felonies.

When Accused May Be Prosecuted Upon an Information.

. Either Indictment or Information Necessary Before Accused

Can Be Put Upon His Trial for Anything Other than a
Petty Offense.

An Indicted Person Arrested in the District in Which the
Indictment Has Been Found, Cannot Demand a Prelim-
inary Hearing.

Persons Accused of Anything More Serious Than Petty
Offenses Cannot in Federal Courts Waive Jury Trials.

An Accused Does Not Have a Jury Trial Unless the Jury is
Constituted as Required by the Common Law.

The Trial,

Accused May Be Tried at One Time for Several Crimes or
Offenses of the Same Class.

Challenge of Jurors.

Laws of Evidence in Criminal Trials in Federal Courts.

State Statutes Cannot Control Rules of Evidence in Criminal
Cases in Federal Courts.

Congress May Change Rules of Evidence in the Federal
Courts.

In Criminal Cases in Federal Courts, Husbands or Wives
Are Not Competent Witnesses For or Against Each Other.

No Person Disqualified as a Witness by Reason of Race,
Color or Previous Condition of Servitude.

What Rule Determines the Competency of Witnesses in
Cases in Federal Courts.

Evidence Admissible in Cases of Disputed Handwriting.

Evidence Procured by Search of Accused’s Premises.
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8pcTIoN 123, How and When an Objection to the Production in Evidence

of Articles Procured by Illegal Search or Seizure Should
Be Made.

124. All Who Take Part in Violating a Federal Law Are Prin-
cipal Offenders.

125. In Criminal Trials in the Federal Courts Juties Are Not
Judges of the Law.

126. A Federal Judge May Comment Upon the Facts,

127. Excepting to Judge’s Charge.

128. The Jurisdiction of District Courts Over Suits for Federal
Penalties, Forfeitures and Seizures.

129. Suits for Penalties and Forfeitures and to Enforce Seizures
Are Civil Proceedings.

74. Jurisdiction of the Several Courts of the United
States.

The organization of the United States Courts has been
sufficiently discussed. The jurisdiction of each of them
must next be considered.

75. The District Courts.

The District Courts are, for most matters, the only
Federal Courts of original jurisdiction. The Supreme
Court has original jurisdiction over the few cases named
in the Constitution. The Court of Customs Appeals does
not, it is true, hear appeals from other Courts, but it
deals only with matters or issues which have been pre-
viously passed upon by the Board of General Appraisers.
The last named is technically an administrative board.
Its functions and modes of proceeding are not unlike
those of a Court. The Court of Claims is not in any
sense an appellate tribunal, but it has jurisdiction of
- only one class of controversies.

There are certain kinds of actions and proceedings
within the grant of judicial power to the United States,
which may not be brought in the State Courts at all.
There are others which at the option of the parties may
be instituted in either the State or the Federal tribunals.
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76. The Exclusive Jurisdiction of Courts of the United
States.

By the Judicial Code the jurisdiction of the Courts of
the United States is made exclusive in eight classes of
cases, Viz:—

1. Crimes and offenses cognizable under the laws of
the United States.

2. Penalties and forfeitures under those laws.

3. Civil causes of admiralty and maritime jurisdiction.

4. Seizures under the laws of the United States other-
wise than in admiralty and prizes brought into the
United States.

5. Cases under the patent or copyright laws.

6. All matters and proceedings in bankruptey.

7. All controversies of a civil nature where a State is
a party, except between a State and its citizens or be-
tween a State and citizens of other States or aliens.

8. (a) All such suits and proceedings against ambas-
sadors or other public ministers, their domestics or
domestic servants as may consistently with the law of
nations be entertained by a Court of law.

(b) Suits and proceedings against consuls or vice-
consuls.

Exclusive original jurisdiction over the first six of
these is conferred upon the District Courts. The Su-
preme Court is given such exclusive original jurisdiction
over the seventh class and over ‘‘a’’ subdivision of the
eighth, while the Supreme and the District Courts have
concurrent original jurisdiction over cases within its ¢‘b’’
subdivision.!

1. Judicial Code, Sections 256 and 233; 5 Fed. Stat. Ann. 921-708; U. 8.
Comp. Stat. Secs. 1233-1210.
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Ti1. District Courts Have Exclusive Jurisdiction to
Enforce the Criminal, Penal and Quasi Penal
Legislation of the United States.

It is only in its own Courts that the United States may
proceed to enforce its criminal, penal or quasi penal
legislation. The District Courts have, therefore, ex-
clusive jurisdiction of all crimes and offenses against the
United States, of all suits for penalties and forfeitures
incurred, and of all seizures made under the laws of the
United States.

78. Every Criminal Prosecution in the United States
Court Must Charge the Violation of a Specific
Federal Statute.

Because the Federal Courts have no common law
criminal jurisdiction, every prosecution in them must
charge the violation of some specific Federal statute, and
accordingly the District Attorney usually endorses on
the indictment or information a reference to the statute
under which it is framed. This endorsement is, how-
ever, not a part of the indictment. The District Attorney
may make a mistake. He may suppose that what is
charged in the indictment is a violation of a particular
statute when it is not. The indictment will be good for
all that, if what it says the accused did constitutes a
violation of some other Federal statute.?

79. Such Statute Must Be Constitutional.

Not only must an indictment or information charge the
defendant with having broken a Federal statute, but
that statute must be one which Congress had the consti-
tutional power to enact. The right of the United States
to punish at all depends either upon the nature of the

2. Williams vs. United States, 168 U. S. 382; 42 L. Ed. 509; 18 Sup.
Ot. 92; 93 Fed. 396; 35 C. C. A. 369.
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thing done or upon its having been done in a particular

place.

80. Congress Can Provide for the Punishment of One
Who Anywhere Interferes with the Exercise of a
Power Given to the Federal Government.

Most of the powers granted the Federal Government
may be exercised without other territorial limitations
than those imposed by international law. Congress can
declare that anyone who anywhere interferes with the
exercise of any of its powers will commit a crime, and it
can fix the punishment therefor. For example: Con-
gress has the power to establish postoffices and post
roads. It may provide for the punishment of anyone
who in any way interferes with the mails or who tries to
send, through them, things which it says shall not be so
sent. Congress has no power to punish one man for
obtaining property from another by false pretenses, un-
less, perhaps, the transaction is a part of interstate com-
merce. It can say that no one with intent to cheat an-
other shall put any letter into the mails anywhere. It
will make no difference whether the letter so mailed is
directed to an address in the same city or to one at the
other extremity of the country. The offense against the
Federal laws has been equally committed in either case.

81. How Far May Congress Go to Prevent Interference
With the Exercise of Federal Power?

How far may Congress go to prevent interference with
the proper exercise of a Federal power? For example,
may it punish anyone who at any place assaults a Federal
official who is not at the moment engaged in any official
duty?

Immediately after the assassination of President Me-
Kinley this question was much discussed. The contro-
versy is referred to now merely because it illustrates the
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rule that an act done within territory over which the ex-
clusive jurisdiction of the United States does not extend
cannot be made a crime by Congress unless it may in the
fair exercise of legislative discretion be supposed to
obstruct the exercise of some of the powers committed to
the Federal Government.

Not long before we went to war with Germany, and
- when there was much apprehension as to what unbalanced
individuals might attempt, Congress provided for the
punishment of anyone who threatened to take the life of
the President or to do him bodily harm.? In one District
Court case, it was held that the statute must be con-
strued as limited to threats made against the Presi-
dent in his official capacity.* In other cases, in which
prosecutions under it have been sustained, that question
does not appear to have been considered, the facts
doubtless showing that official acts or omissions of the
President had aroused the anger of the accused.®

82. Power of Congress to Punish Crimes Committed in
Particular Localities.

Over the territories of the United States, the District
of Columbia and all those numerous places ceded to the
United States by the consent of the States for the pur-
poses of the Federal Government, Congress has exclusive
jurisdiction. As to them it has all the powers of any
other sovereign legislature, limited only by the restric-
tions in favor of individual liberty imposed by the Con-
stitution of the United States. By the express langnage
of the Constitution its jurisdiction is exclusive. If two
men get into an altercation in the Postoffice Building in
Baltimore, or if a civilian commits any offense within

8. Act Feb. 14, 1917; 39 Stat. 919; Fed. Stat. Ann. 1918 Supp. 667;
U. 8. Comp. Stat. Sec. 10200a (1919 Supplement).

4. U. S. va. Metzdorf, 252 Fed. 933.

5. Clark vs. U. 8., 250 Fed. 449.
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the grounds of the Naval Academy at Annapolis, the
offenders are punishable by the United States District
Court for the District of Maryland, and by it alone.

83. Offenges Against Federal Laws Can Be Punished by
the District Court Only.

It is quite possible that Congress might confer upon
the United States Commissioners powers to deal sum-
marily with petty offenses;® out of tender regard for the
liberty of the citizen it has never done so. One who com-
mits a trivial assault or breach of the peace in any place
within the exclusive jurisdiction of the United States
must be proceeded against in the United States District
Court for the district. He cannot be put on trial until
an indictment or information has been returned against
him. A fine of from $1 to $5 may be adequate punish-
ment for anything that he has done. It may be impos-
gible for the Government to punish him at all unless at
an expenditure fifty or a hundred times as great. The
national legislature may in this matter have acted wisely.
In exceptional cases the result may be unfortunate. A
poor and friendless person may be charged with some
trifling offense; and may be unable to give bail; it may
be days, weeks or, in exceptional circumstances, months
before his case can be disposed of. If the committing
magistrate were authorized to pass upon the issues in-
volved, the guilt or innocence of the accused might be at
once determined. If found guilty he would doubtless be
less severely punished than he will in fact be, if he be
held in prison until he is acquitted by the District Court.

6. Callan vs. Wilson, 127 U. 8. 555; 32 L. Ed. 223; 8 Sup. Ct. 1301;
Lawton vs. Steele, 152 U. S. 141; 38 L. Ed. 385; 14 Sup. Ct. 499; Schick
vs. U. 8,195 U. S. 65; 49 L. Ed. 99; 24 Sup. Ct. 826.

T . o
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84. Places Within the Jurisdiction of the Federal Gov-
ernment Rapidly Increasing.

At every session of Congress there is a determined
effort to pass what is known as a Public Buildings Bill;
that is a bill providing for the erection of Federal build-
ings in many different cities and towns. It is frequently
successful and sometimes in a single session, provision
is made for upwards of a hundred new structures. The
Federal Government acquires exclusive criminal juris-
diction over all sites purchased for such purposes with
the consent of the State legislature.

85. Whether a Crime Has Been Committed Within State
or Federal Jurisdiction is Sometimes a Difficult
Question of Fact.

In a particular case it may be difficult to determine
whether the State or the Federal Government has juris-
diction.

There is in the grounds of the State House at Annapolis
a statue of the Baron de Kalb. It was erected by the
United States. The State of Maryland’ ceded to the
United States as a site for it a plot of ground 24 feet
square. It might not always be easy to say whether an
offense was committed within or without the narrow con-
fines of this piece of land.

86. Whether a Crime Has Been Committed Within the
Exclusive Jurisdiction of the United States is
Sometimes an Important Question.

That may be the very question which it is important to
determine. For example: A group of men may be stand-
ing near the DeKalb statue. The pocket of one of them
may be picked. The offender may be caught. He may be
sentenced to fifteen years in the State penitentiary if the

7. Acte of General Assembly of Md. of 1884, Chapter 339.
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offense was committed outside of the 24 feet square. If
within it the maximum penalty will be ten years.

Before January 1st, 1910, when the Federal Penal Code
went into effect, one year’s imprisonment was the severest
punishment which could have been inflicted upon any one
convicted of larceny within the exclusive jurisdiction of
the United States.

Some years earlier, a famous professional criminal
while in the Postoffice in Baltimore, stole the satchel of a
runner of the Merchants National Bank. He was arrested,
tried and convicted. He received the maximum penalty.
That was only one year. Had he taken the same satchel
on the west side of Calvert Street instead of on the east
he might have been sent to the penitentiary for fifteen
years.

Other interesting questions of jurisdiction arise. For
example: A number of years ago a somewhat intoxicated
sailor from a United States war ship provoked a contro-
versy with two residents of Annapolis. While he was
scuffling with one of them the other shot him. He died in
a few minutes. When the bullet struck him, he was on
one of the grass plots forming part of the Postoffice site
of Annapolis. The man who fired was at the moment out-
side of the lines of that lot on one of the public streets of
the town and therefore within the jurisdiction of the State
of Maryland. It is a principle of the common law that in
such cases the offense is committed where it takes effect.?
The man who fired the fatal shot was accordingly tried in
the United States Court for the District of Maryland. If
his trial had taken place in a State Court he doubtless
would have been convicted of murder in the second degree.
That was punishable by imprisonment in the penitentiary
for from five to eighteen years. '

Prior to 1897 any one convicted in the United States

8. United States vs. Davis, 25 Fed. Cases, 786 (No. 14932) ; 2 Sum. 482.
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Courts of murder was punished with death. Between
1897 and 1910 the jury was allowed to return a verdict
of guilty of murder, but without capital punishment. If
they did the convict was sent to the penitentiary for life.
In this Annapolis case the jury found a verdict of guilty
of murder, without capital punishment. The prisoner was
necessarily given a life sentence.

Since the Penal Code went into effect, a person in-
dicted for murder may be found guilty in either the first
or the second degree’® The penalty for the former is
death unless the jury qualify their verdict by the addi-
tion of the words ‘‘without capital punishment.’” For the
latter it cannot be less than ten years’ imprisonment, it
may be life-long confinement.?®

87. Congress Has Made Some State Oriminal Laws
Applicable to. Places Within Exclusive Federal
Jurisdiction.

The character and the consequences of an act should
not ordinarily depend upon whether it was committed a
foot or' two on one side or the other of the boundary line
of a lot upon which a Federal building stands. Many
years ago Congress attempted to limit the ocecasions upon
which anything of this kind can happen by providing that
any one who commits in any place which has been ceded
to or is under the jurisdiction of the United States, an
offense which is not prohibited, or the punishment for
which is not specially provided for by any law of the
United States, shall be liable to and receive the same
punishment as the laws of the State in which such place
is situated, at the time Congress acted, provided for the
like offense when committed within the jurisdiction of

9. Section 273, 35 Stat. 1143; 7 Fed. Stat. Ann. 905; U. S. Comp. Stat.
Sec. 10446.

10. Sections 275, 330, 35 Stat. 1143, ~115“«’; 7 Fed. Stat. Ann. 917, 983;
U. 8. Compiled Stat. Sections 10448, 10304.
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such State. It was further declared that no subsequent
repeal of any such State law should affect any prosecu-
tion for such offense in any Court of the United States.
This Act is constitutional. Congress could in the very
language used by the State legislature have enacted all
or any such State laws. It can, if it wishes, do the same
thing by adopting them all in general terms.

88. Congress May Not Adopt in Advance Such Laws as
a State May Pass.

It was quite early ruled, however, that Congress could
not make State laws to be subsequently passed, applicable
to territory within the jurisdiction of the United States.
It cannot delegate its exclusive jurisdiction, or any part
of it, to a State legislature. It follows that when, after
the passage of a congressional Act adopting State legis-
lation the State creates a new offense or increases or
diminishes the punishment for an old one, its commission
in a place within the exclusive jurisdiction of the United
States will be punished differently than if committed on
the other side of the boundary line of the Government’s
property. Congress, therefore, at short intervals re-
enacts the Act and adopts all State legislation up to the
time of its latest enactment.

The statute now in foree is section 289 of the Penal
Code.2

89. When Congress Has Exclusive Jurisdiction.

The constitutional provision is that Congress shall
have power to exercise exclusive jurisdiction in all cases
whatsoever over all places purchased with the consent
of the legislature of the State in which the same shall be

11. United States vs. Paul, 6 Peters, 139; 8 L. Ed. 348.
18. Acts of 1909, Ch. 321; 35 Stat. 1145; 7 Fed. Stat. Ann. 938; U. 8.
Comp. Stat. Sec. 10462.
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for the erection of forts, magazines, arsenals, dockyards
and other needful buildings.?®

Whenever, for any of the purposes named, the legisla-
ture having consented, the property is bought, the United
States ipso facto acquires exclusive jurisdiction over it.
The reservation by the State of concurrent jurisdiction
to serve civil and criminal process within lands so pur-
chased does not limit or affect the exclusive right of the
United States to punish crimes and offenses therein com-
mitted. Sometimes the State attaches to its consent to
the purchase conditions which, if effective, restrict the
jurisdiction of the United States and make it less than
the Constitution says it shall have. What the effect of
such attempted limitation by the State legislature is has
not been clearly determined. Probably a consent so
limited is no consent at all, and the land remains in the
same situation it would have been, had it, without the con-
sent of the State legislature, been purchased by the
Government for the purpose in question.

The United States may acquire land without the consent
of a legislature when such land is purchased for a proper
governmental purpose. Over lands so obtained the Gov-
ernment has no other jurisdiction than that sufficient to
prevent the State or anyone else from interfering with
its use by the Government for Federal purposes. Over
such of them as are acquired for purposes other than
those specially named in the constitutional provision
already referred to, the State may grant such extent of
jurisdiction as to it may seem fit. The United States
when admitting a State into the Union may retain ex-
clusive jurisdiction over land then owned by the United
States.

A review of this whole subject will be found in the very
interesting case of Fort Leavenworth R. R. Co. vs. Lowe.!*

18. Constitution, Art. 1, Sec. 8.
14. 114 U. S. 525; 29 L. Ed. 264; 5 Sup. Ct. 995.
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90. When Offenses Against State Laws Are Not Offenses
Against Federal Laws, Although Committed
Within the Exclusive Jurisdiction of the United
States.

In 1908, the New York World charged that Charles
Taft, a brother of Judge Taft, at the time a candidate for
the Presidency of the United States, and Douglas Robin-
son, a brother-in-law of President Roosevelt, had been
improperly interested in the sale, by the French Panama
Canal Company, of its property to the United States. By
the law of the State of New York libel is an indictable
offense.

The New York World is habitually sold within the
limits of the West Point military reservation, which is in
Orange County in the State of New York, and one or more
copies are regularly mailed to the Postoffice Building in
New York City; both places are within the Southern Dis-
trict of New York. Itis printed in the defendant’s print-
ing establishment in the City of New York. The Grand
Jury of the United States for the Southern Distriet of
New York indicted the publishers of the World for pub-
lishing the libel in a place within the exclusive jurisdic-
tion of the United States. The case was taken to the Su-
preme Court. CHier JusticE WHITE pointed out that
‘‘where acts are done on reservations which are expressly
prohibited and punished as crimes by a law of the United
States, that law is dominant and controlling. Yet, on the
other hand, where no law of the United States has ex-
pressly provided for the punishment of offenses com-
mitted on reservations, all acts done on such reservations
which are made criminal by the laws of the several States
are left to be punished under the applicable State
statutes.”’

The law of New York which made libel punishable, pro-
vided that where a person libelled was a resident of the
State, the prosecutien should be either in the county of
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such residence or in the county where the paper was pub-
lished, and where the person libelled was a non-resident
the prosecution should be in the county in which the paper
on its face purported to be published, or if it did not so
indicate, in any county in which it was circulated, and that
the accused could not be indicted or tried for a publica-
tion of the same libel against the same person in more
than one county. To allow a prosecution in the United
States Court for the circulation of that libel upon a Gov-
ernment reservation would have been using a State law
for the prosecution of an offense in a manner forbidden
by that law. The indictment should have been found by
the State Grand Jury for the County of New York, where
the paper was published. It was therefore held that the
prosecution could not be sustained.’®

The judges of the Supreme Court were careful to say
that they ‘“do not intimate that the rule which in this case
has controlled our decision would be applicable to a case
where an indictment was found in a court of the United
States for a crime which was wholly committed on a reser-
vation, disconnected with acts committed within the juris-
diction of the State, and where the prosecution for such
crime in the Courts of the United States instead of being
in conflict with the applicable State law was in all respects
in harmony therewith.’’

Such a case as that upon which the Supreme Court de-
clined to intimate their opinion would be raised if some-
one within a United States reservation published and cir-
culated a libel, such reservation being either the sole, or
the primary and most important place of publication.

91. Offenses on the High Seas.
The Constitution® empowers Congress to define and
punish piracies and felonies on the high seas. The high

18. United States vs. Press Pub. Co., 219 U. 8. 1; 55 L. Ed. 65; 31 Sup.
Ct. 209.

16. Article 1, Sec. 8, Cl. 10.
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seas are open waters without the body of a county and
which are in fact free to the navigation of all nations and
peoples. They do not include the waters surrounded by
or enclosed between narrow headlands or promontories.””
‘Within this definition are included the waters of the Great
Lakes.”® Congress has exercised this power and has made
punishable & number of offenses when committed on the
high seas.

92. Offenses Upon Navigable Waters.

Much navigable water does not form a part of the high
seas within the definition above given. There is no ex-
press grant to Congress of power to make offenses com-
mitted on such waters punishable, but the Constitution
does declare that the judicial power of the United States
shall extend to all cases of admiralty and maritime juris-
diction. All waters which are in fact navigable either by
themselves or in connection with other waters for pur-
poses of interstate or foreign commerce, are within the
admiralty jurisdiction.”

Congress has always assumed that it has the power to
provide for the punishment of offenses committed
thereon. The Courts have held this assumption well
founded.®

It has legislated with reference to such waters only so
far as has been necessary to prevent serious inconvenience
and scandal. It has provided for the punishment of
offenses committed upon waters within the admiralty and
maritime jurisdiction of the United States and out of the
jurisdiction of any particular State, or when committed
within the admiralty and maritime jurisdiction of the
United States and out of the jurisdiction of any par-

17. United States vs. Brailsford, 5 Wheat. 184; 5 L. Ed. 65.

18. United States vs. Rodgers, 150 U. S. 255; 37 L. Bd. 1071; 14 Sup.
Ot. 109.

19. The Robert W. Parsons, 191 U. 8. 26; 48 L. Ed, 73; 24 Sup. Ct. 8.
920. Imbrovek vs. Hamburg-American Steam Packet Co., 190 Fed. 234.
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ticular State on board any vessel belonging in whole or
in part to the United States, or to any citizen thereof, or
to any corporation created by or under the laws of the
United States or of any State, territory or district
thereof,® or when committed upon any vessel licensed,
registered or enrolled under the laws of the United States
and being on a voyage upon the waters of any of the
Great Lakes, or any of the waters connecting any of them,
or upon the River St. Lawrence where it constitutes the
international boundary line.® It has also made punish-
able certain offenses when committed on board an Ameri-
can vessel although within the jurisdiction of a par-
ticular State, as, for example, assaults by the master
upon the crew.® It is under these statutes that the mas-
ters of vessels engaged in dredging oysters in Maryland
waters have, in the United States District Court for the
District of Maryland, been tried and convicted for beat-
ing and otherwise cruelly treating their dredgers.

93. Federal Oriminal Procedure.

While the criminal procedure of the Federal and of
the State Courts is very similar in most respects, there
are differences both in form and in substance.

94. United States Commissioners.

There are no Federal Justices of the Peace. The
original Judiciary Act authorized United States Judges
and certain State officers to give preliminary hearings to
persons accused of offenses against the United States
and to admit them to bail or to commit them for trial.*

81. Act March 4, 1909, Sec. 272; 35 Stat. 1142; 7 Fed. Stat. Ann. 890;
U. 8. Comp. Stat. Sec. 10445.

28. Ibid.

83. Ibid, Sec. 201; 35 Stat. 1145; 7 Fed. Stat. Ann. 943; U. S. Comp.
Stat. Sec. 10464.

4. Sec. 33, 1 Stat. 91; 5 Fed. Stat. Ann. 1056; U. 8. Comp. Stat. Sec.
1347.
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It was speedily found that prisoners were sometimes
taken into custody at places which were not within a con-
venient distance of any person empowered to take bail.
In such cases the Circuit Courts were directed to appoint,
for that purpose, one or more discreet persons learned in
the law.® Various statutes from time to time added to
the powers and duties of these appointees. For a great
many years they were known as Commissioners of the
Circuit Courts. In 1896 their official title was changed
to United States Commissioners;® and it was provided
that they were for the future to be appointed by the Dis-
triet and not by the Circuit Courts. Their term of office
is now four years. They have always been removable at
the will of the appointing power. The District Court
may appoint as many of them as it sees fit. They re-
ceive no salary. They are compensated exclusively by
fees. They have a number of miscellaneous powers and
duties, most of which are enumerated by the Supreme
Court in the case of United States vs. Allred.”

95. Warrant of Arrest.

There are not many United States Commissioners.
There are many places in the United States from which
you would have to go a hundred miles or more before you
could find one. Even near where one ordinarily resides
there may be frequent occasions when he is not accessible
at the moment when immediate action is necessary. The
Federal law, therefore, provides that ‘‘for any crime or
offense against the United States, the offender may, by
any Justice or Judge of the United States,”’ or by any
United States Commissioner, ‘‘or by any Chancellor,

26, Act March 2, 1798, 1 Stat. 334; 5 Fed. Stat. Ann. 1056; U. 8. Comp.
Stat. Sec. 1247.

$6. Act May 28, 1896; 29 Stat. 184; 4 Fed. Stat. Ann. 631; U. 8. Comp.
Stat. Sec. 1333.

27. 155 U. 8. 594; 39 L. Ed. 273; 15 Sup. Ct. 231.



108 FEDERAL JURISDICTION AND PROCEDURE.

Judge of a Supreme or Superior Court, Chief or first
Judge of Common Pleas, Mayor of a city, Justice of the
Peace, or other magistrate, of any State where he may
be found, and agreeably to the usual mode of process
against offenders in such State, and at the expense of the
United States, be arrested and imprisoned, or bailed, as
the case may be, for trial before such Court of the United
States as by law has cognizance of the offense.”’®

In practice State Justices of the Peace are occasionally
called on to issue warrants and hold the prisoner to bail
or commit him for the action of the United States Court.
As a rule, however, the preliminary hearings are had
before a United States Commissioner. Sometimes, as
under the State practice, proceedings are first instituted
by an indictment or presentment by the Grand Jury, or
by information presented by the Attorney of the United
States.

96. Where Offender Must Be Tried.

The Sixth Amendment to the Constitution of the United
States provides that the accused shall enjoy the right of
a speedy and public trial by an impartial jury of the
State and District where the crime has been committed.
It is not always easy to tell where that is. The offense
may have been begun in one district and completed in
another. In such case the Act of Congress provides that
it may be prosecuted in either.® When committed out of
the jurisdiction of any district, as on the high seas, or in
some of the guano islands belonging to the United States,
the statute provides that the trial shall be in the district
in which the offender is found, or in the district into
which he may be first brought.®® It was under this pro-
vision that the Circuit Court for the District of Maryland

28. Rev. Stat. Sec. 1014.

29. Rev. Stat., Sec. 731.
30. Rev. Stat., Sec. 730, Sec. 5576.
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some thirty years ago tried thirty or more negroes who,
on the Island of Navassa, a barren guano rock in the
‘West Indies, rose in mutiny and murdered a number of
the white men in charge of the work there carried on.®

97. When an Offense Begun in One District Has Been
Finished in Another.

In applying the statute which provides that when an
offense has been begun in one district and has been com-
pleted in another the offender may be prosecuted in
either, it is necessary to keep clearly in mind what'is the
precise offense charged. How important this may be
is shown by comparison of section 5480 of the Revised
Statutes, as it stood before section 215 of the Penal Code
was substituted for it, with section 3894 of the Revised
Statutes as amended by the Act of September 19, 1890.2

Section 5480 defined and punished what in ordinary
parlance was referred to as the fraudulent use of the
United States mails. In substance it provided that any
person who had devised a scheme or artifice to defraud
to be effected by means of the postoffice establishment of
the United States and who should, for executing such
scheme, place or cause to be placed any letter in the
mails, or should take any letter therefrom, should be
punished by fine or imprisonment.

On the other hand, section 3894 as amended provided,
among other things, for the punishment of any person
who should knowingly cause to be delivered by mail any
lottery ticket.

In the first statute the offense was the putting into the
mails or the taking out of the mails. This could bée ecom-
mitted only in one district—that is the district in which
the letter was put in the mail or the distriet in which it
was taken out of the mail. It followed that all prosecu-

31. Jones vs. United States, 137 U. 8. 202; 34 L. Ed. 691; 11 Bup. Ct. 80.
32 26 Stat. 465; 7 Fed. Stat. Ann. 805; U. S. Comp. Stat. Sec. 10383.
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tions for violations of section 5480 had necessarily to be
brought at the place at which the offender had sent out
his mail or at which he had received it. In such cases the
accused might have sent letters into every State in the
Union. There was only one district in which he could be
prosecuted.

The second statute mentioned makes it an offense
knowingly to cause to be delivered a lottery ticket or a
circular relating to a lottery.

One, Horner, in New York, deposited in the mail a
lottery circular addressed to a person in the Southern
District of Illinois. Such circular was in due course of
mail delivered to the individual to whom it had been
directed. The Supreme Court of the United States held
that the offense was the causing to be delivered by the
mails; that it was not completed until the delivery took
place, and as that delivery was in the Southern District
of Ilinois the Distriet Court of the United States for that
district had jurisdiction.® To prevent misapprehension,
1t should be said that section 215 of the Penal Code, which
has taken the place of old section 5480 of the Revised
Statutes, now makes it an offense for anyone, for the
purpose of executing a scheme or artifice to defraud,
knowingly to cause to be delivered by mail any letter
according to the direction thereon. Doubtless under the
decision in Horner vs. United States, supra, one who now
uses the mails in furtherance of a fraudulent scheme may
be prosecuted in the district in which he mails the letter
or in any district into which he sends it. In that case
many businesslike offenders will be liable to indictment
in half the judicial districts of the United States.

There thus may be a constructive, as distinguished from
a personal, presence in a district. A man may cause a
crime to be committed at a place in which he never was.

$3. Horner vs. U. 8, 143 U. 8. 207; 36 L. Ed. 126; 12 Sup. Ct. 407.
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If he does he may be prosecuted where the crime was so
consummated.

The whole subject has been fully reviewed by the
Supreme Court of the United States.

98. Prosecutions in Districts in Which There Is More
Than One Division.

‘Where the District has more than one division, the
indictment must be returned by the grand jury sitting in
the division in which the offense was committed.®* Be-
fore the enactment of the Judicial Code, this was not
necessarily 0.3 :

99. When Accused is Arrested in Another District.

When a prosecution is instituted, it often happens that
the accused is not in the district in which the offense is
said to have been committed. In such case he may be
arrested wherever he happens to be. He will be brought
back to the district having jurisdiction of the offense
upon a warrant of removal signed by the District Judge
of the district in which he is found. This warrant is
never issued until after the accused has had a hearing
before a United States Commissioner or other commit-
ting magistrate, or has waived it.

100. Removal Proceedings After Indictment Found.

If an indictment has been found against him in the dis-
triet in which the offense is alleged to have been com-
mitted, the Government produces at the hearing a certi-
fied copy of the indictment and a witness or witnesses
who can prove that the man under arrest is the man whom

84. Hyde & Schneider vs. U. 8., 225 U. 8. 347; 56 L. Ed. 1114; 32 Sup.
Ct. 793. :

$8. J. C. Section 83; United States vs. Chennault, 230 Fed. 942.

$8. Barrett va. U. 8, 169 U. 8. 218-31; 32 L. Ed. 723; 18 Sup. Ct. 327;
also 32 L. Ed. 727; 18 Sup. Ct. 332. '
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the Grand Jury intended to indict. As a rule, this is all
that need be done.¥

An indictment if valid on its face raises a presumption
of probable cause. The Supreme Court has said that

‘“‘the extent to which a Commissioner in extradition
may inquire into the validity of the indictment put in
evidence before him, as proof of probable cause of
guilt, has never been defglitely settled, although we
have had frequent occasion to hold generally that
technical objections should not be considered, and
that the legal sufficiency of the indictment is only to
be determined by the Court in which it is found. Of
course, this rule has its limitations. If the indict-
ment were a mere information, or obviously, upon
inspection, set forth no crime against the United
States, or a wholly different crime from that alleged
as the basis for proceedings, or if such crime be
charged to have been committed in another district
from that to which the extradition is sought, the
Commissioner could not properly consider it as
ground for removal. In such case resort must be
had to other evidence of probable cause. * * * An
Extradition Commissioner is not presumed to be
acquainted with the niceties of criminal pleading.
His functions are practically the same as those of an
examining magistrate in an ordinary ecriminal case,
and if the complaint upon which he acts or the indiect-
ment offered in support thereof contains the neces-
sary elements of the offense, it is sufficient, although a
more critical examination may show that the statute
does not completely cover the case.’’®

The indictment is, however, not conclusive evidence that
there is probable cause to believe the accused guilty. He
may rebut the presumption it raises. He may offer testi-
mony to show that he did not do what was charged against

37. Beavers vs. Haubert, 198 U. S. 87; 49 L. Ed. 950; 25 Bup. Ct. 573.
88. Benson vs. Henkel, 198 U. 8. 10; 49 L. Ed. 919; 25 Sup. Ct. 569.




FEDERAL CRIMINAL LAW. 113

him in the indictment. If he does, the testimony must be
heard and considered.

The Grand Jury of the United States for the Middle
District of Tennessee indicted a number of firms, cor-
porations and individuals, for a violation of the Sherman
Act. Some of the defendants were arrested in Virginia.
They offered to produce testimony that they had not and
could not have committed in the Middle District of Ten-
nessee, the offense charged in the indictment. The offer
was refused on the ground that in Virginia no examina-
tion before a committing magistrate can be had after the
defendant has been indicted. The Supreme Court held
that the refusal constituted reversible error.®

101. Removal Proceedings Before Indictment Found.

Frequently the accused is arrested before it has been
possible to obtain an indictment. In such case it is neces-
sary to send to the district in which he is in custody
witnesses who can show that there is probable cause to
believe that he has committed the offense charged against
him. He has precisely the same kind of hearing in that
district as he would have had had he been arrested in the
district in which the offense was committed.

102. Removal Hearings Usually Held by United States
Commissioner.

Section 1014 of the Revised Statutes already quoted
provides that the Commissioners and the other officers
therein named may arrest and imprison or bail offenders
for trial before such Court of the United States as by
law has cognizance of the offense. In point of fact, these
hearings, whether the accused has already been indicted
or not, are usually held before a United States Commis-
sioner. If he finds there is probable cause to believe the

39. Tinsley vs. Treat, 205 U. 8. 20; 51 L. Ed. 6389; 27 Sup. Ct. 430.
8
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prisoner guilty he so certifies to the Judge of the distriet,
who thereupon, and ordinarily without further hearing,
issues a warrant of removal.

103. Duty of District Judge in Removal Proceedings.

But ‘“in such cases the Judge exercises something more
than a mere ministerial function involving no judicial
discretion. He must look into the indictment to ascertain
whether an offense against the United States is charged,
find whether there was probable cause and determine
whether the Court to which the accused is sought to be
removed, has jurisdiction of the same.”’®

‘‘Doubtless the action of the committing magistrate is
prima facie sufficient for the basis of the warrant, but it
i8 not conclusive, and while the Judge should not neces-
sarily require another or preliminary examination, if in
his judgment it is expedient that the prisoner be further
heard in defense, it is his duty to pass fully upon the case
and determine for himself whether the removal should be:
ordered.”’®

104. Proceedings May Be First Taken in District in
Which Prisoner is Arrested.

Ordinarily the order of removal is not made until some
criminal proceedings have been begun in the distriet in
which it is alleged the offense has been committed, but it
is not absolutely necessary that such proceeding shall
have been so instituted. CHIEF JUsTICE MARsSHALL, after
a hearing in the Virginia District before him as commit-
ting magistrate, committed Aaron Burr for trial in Ohio
for an offense alleged to have been there committed,
although up to that time no steps had been taken in the
matter in the latter district.

40. Tinsley vs. Treat, 205 U. S. 29; 51 L. Ed. 689; 27 Sup. Ct. 430.
41. Price vs. McCarty, 89 Fed. 84; 32 C. C. A. 162.
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105. When Indictment Necessary Before Accused May
Be Tried.

The charge upon which a person accused of crime is
tried, is regularly embodied either in an indictment or in
an information. The Constitution declares that no one
shall be held to answer for a capital or other infamous
crime except upon an indictment by a Grand Jury. ‘‘In-
famous,’’ as applied to crimes, means, in different con-
nections, different things. Thus, under the Constitution
of Maryland, conviction of an adult for larceny or other
infamous crime involves perpetual disfranchisement un-
less there is a pardon from the Governor. The taking
of an apple or an ear of corn which does not belong to
one is an infamous crime. The committing of an assault
with intent to rape is not. Conviction for the former
entails perpetual disfranchisement; for the latter no
disfranchisement at all.®®

By a State statute such an assault may be punished by
death or by long confinement in the penitentiary. Never-
theless, the Court of Appeals of Maryland has held that
it is not even a felony.®

Here the State follows the classification of crimes
which the common law made for the purpose of deter-
mining the competency of witnesses. It held those
offenses infamous which were not likely to be committed
by any one whose evidence could be safely relied on. The
Supreme Court of the United States has said -that the
Fifth Amendment was intended for the protection of the
accused. ‘‘Whether a man shall be put upon his trial
for crime without a presentment or indictment by a
Grand Jury of his fellow-citizens depends upon the con-
sequences to himself if he shall be found guilty.’”” By
the law of England, informations by the Attorney-Gen-

48. State vs. Bixler, 62 Md. 360.
43. Dutton vs. State, 123 Md. 373; 91 Atl 417.
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eral without the intervention of a Grand Jury were not
allowed for capital crimes nor for any felony; by which
was understood any offense which at common law occa-
sioned a total forfeiture of the offender’s lands or goods,
or both. The question whether the prosecution must be
by indictment or may be by information thus depended
upon the consequences to the conviet himself. ‘‘The
Fifth Amendment * * * manifestly had in view that
rule of the common law, rather than the rule on the very
different question of the competency of witnesses.”’ ‘‘The
question is whether the crime is one for which the statutes
authorize the Court to award an infamous punishment,
not whether the punishment ultimately awarded is an
infamous one. When the accused in in danger of being
subjected to an infamous punishment if convicted, he has
the right to insist that he shall not be put upon his trial
except upon the accusation of a Grand Jury.”” The
Court concluded: For more than a century imprison-
ment at hard labor in the State prison or penitentiary or
other similar institution has been considered an infamous
punishment in England and America.’’*

106. All Offenses Against the United States Punishable
by More Than One Year’s Imprisonment Are Both
Infamous Crimes and Felonies.

Whenever a convict is sentenced to imprisonment for
more than one year he may be sent to a penitentiary.® It
follows that where an offense may possibly be punished
by more than one year’s imprisonment it is an infamous
crime. The person charged with it can be prosecuted by
indictment only. All offenses against the United States
punishable by death or imprisonment for more than one

44. Ex parte Wilson, 114 U. S. 417; 29 L. Ed. 89; 5 Sup. Ct. 9385.
48. R. S., Sec. 5541.
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year are felonies.#® All offenses for which no such punish-
ment can be inflicted are misdemeanors. It follows that
the line of demarcation between infamous and non-
infamous crimes is now in the Federal practice the same
as between felonies and misdemeanors. There are two
possible exceptions to this rule. It may be that there are
offenses punishable by not more than one year’s imprison-
ment in which hard labor may be added as part of the
penalty. If there are such they are infamous crimes.”

In Ex parte Wilson,”® the Supreme Court intimated
that there may be crimes the commission of which would
be in public opinion so disgraceful that they would be
held ‘‘infamous’’ within the purpose of the Fifth Amend-
ment, independent of the punishment which may be pre-
scribed for them.

107. When Accused May Be Prosecuted Upon an Infor-
mation.

As a rule, however, all offenses for which the offender
upon conviction cannot lawfully be punished by an im-
prisonment exceeding one year, may be prosecuted upon
information. An indictment is not necessary. An in-
formation is filed by the District Attorney under his
official oath of office.

At common law, the King, through his Attorney-Gen-
eral, might file informations in certain classes of cases
without any evidence and against all evidence.

The Fourth Amendment to the Constitution of the
United States provides, among other things, that no war-
rants shall issue, but upon probable cause supported by
oath or affirmation. It follows that no warrant may
issue upon an information filed by a United States Dis-

46. Penal Code, Sec. 335, 35 Stat. 1152; 7 Fed. Stat. Ann. 987; U. 8.
Comp. Stat. Sec. 10509.

47. U. 8. vs. Moreland, decided April 17, 1922.
48. 114 U. 8. 417; 29 L. Ed. 89; 5 Sup. Ct. 935.
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trict Attorney, except it be supported by a statement
made under oath or affirmation by some one having actual
knowledge as to facts which if true, show probable cause
" to believe the accused guilty.® If the latter is already in
custody upon a warrant duly issued by a United States
Commissioner upon a complaint in ordinary form, it is
not necessary for the District Attorney to have new com-
plaints or affidavits made. He may annex to his informa-
tion the affidavits made to the complaint before the Com-
missioner or the evidence of the witnesses given at the
preliminary hearing before the committing magistrate.®
Contrary to what has been sometimes held® and to what
was stated in the first edition of this book, leave of Court
is not necessary before the filing of an information.® In
late years, informations have been much more freely
used, Congress having made the maximum punishment
for many offenses a year or less, so that it should be pos-
gible to save the expense and delay involved in Grand
Jury proceedings. To prevent misapprehension, it
should be stated that an indictment may be returned
whenever an information can be exhibited, although as
already stated, the reverse is not true.

108. Either Indictment or Information Necessary Before
Accused Can Be Put Upon His Trial for Anything
Other than a Petty Offense.

No one can be tried, upon a criminal charge, unless he
has been indicted by the Grand Jury or an information
has been filed against him by the District Attorney.
Prosecutions for what at common law were known as
petty offenses are exceptions to this rule. In all other

49. U. S. vs. Tureaud, 20 Fed. 621; Johnston vs. U. S., 97 Fed. 187.

80. U. S. vs. Baumert, 179 Fed. 739.

§1. U. S. vs. Schurman, 177 Fed. 581.

68. U. S. vs. Thompson, 251 U. S. 407; 64 L. Ed. 333; 40 Sup. Ct. 289;
Weeks vs. U. S, 216 Fed. 292; 132 C. C. A. 436.
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cases the prosecution may begin with a complaint to, and
a warrant of arrest from the committing magistrate. The
accused is given a hearing before the latter. The indiet-
ment or information is a subsequent step in the proceed-
ings. The Grand Jury may, however, itself investigate
the case before a warrant has been sworn out against any-
body. The first paper filed before any legal tribunal may
be the presentment. In like manner the District Attorney
may without giving the accused a previous hearing,
exhibit an information against him.

109. An Indicted Person Arrested in the District in
Which the Indictment Has Been Found, Cannot

Demand a Preliminary Hearing.

Mr. Hughes in his book on Federal Procedure® says
“‘the preliminary examination is a valuable right, and
the prisoner can have it either on prosecutions instituted
by complaint or by indictment.’” For this the case of
United States vs. Farrington™ is cited. An examination
of the opinion in that case shows that the particular point
was not involved. The Supreme Court appears to have
definitely ruled that the absence of the preliminary ex-
amination is no ground for objection to the indictment.®
An earlier case® on circuit was to the same effect.

110. Persons Accused of Anything More Serious Than
Petty Offenses Cannot in Federal Courts Waive

Jury Trials.
There is one marked distinction in the trial of criminal
cases between the practice of the Federal and some of the
State Courts. For example, in the Courts of Maryland a

53. 2nd Ed. 32, 33.

54. 5 Fed. 343.

88. Goldsby vs. U. 8, 160 U. S. 73; 40 L. Ed. 343; 16 Sup. Ct. 216.
88. U. S. vs. Fuers, 25 Fed. Cases No. 15174.
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prisoner may in any case whatever elect to be tried by the
Judge without a jury. In the United States Courts he
may do so only when charged with the so-called petty
offenses.” Among them are the violations of the naviga-
tion laws referred to in sections 4300 to 4304 of the Re-
vised Statutes. These latter may be prosecuted without
either indictment or information upon a written com-
plaint verified by oath and presented to the Court. It is
read to the accused. He may plead to or answer it or
make a counter statement. The trial is then proceeded
with in a summary manner before the Court. The ac-
cused may at the time of pleading or answering demand
a jury trial. If he does a plea of not guilty is entered on
his behalf, and a jury is impaneled. The complaint takes
the place of an indictment or information. To detain the
accused until a jury can be gotten together to try him
may sometimes inflict upon him a greater punishment
than is merited by the offense with which he is charged.
At one time many Federal Judges doubted whether even
under such circumstances a defendant could constitu-
tionally waive a jury trial. Whenever it was possible a
jury was impaneled even when the traverser was willing
to go to trial without one.®® I have in a few cases in this
distriet tried such cases without a jury.

The doubt as to the constitutionality of such proceed-
ings was removed by Shick vs. United States.®® That was
an action by the Government to recover a penalty of $50
under section 11 of the Oleomargarine Act. The parties
in writing waived a jury trial and agreed to submit the
issues to the Court. This was something they had a clear
statutory right to do if the proceeding was a civil one.
The Supreme Court, however, held that the case was in

57. Thompson vs. Utah, 170 U. 8. 343; 42 L. Ed. 1061; 18 Sup. Ct. 620.
58. In re Smith, 13 Fed. 25; U. S. vs. Smith, 17 Fed. 510.
59. 195 U. 8. 65; 49 L. Ed. 99; 24 Sup. Ct. 826.
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its nature criminal, though it was one of the class known
to the common law as petty offenses and did not neces-
sarily involve any moral delinquency. It was not a crime
within the meaning of the third clause of section 2 of
Article 3 of the Constitution, which provides that the trial
of all crimes, except in cases of impeachment, shall be by
jury. Consequently the defendant could lawfully and
effectually waive his right to such a trial.

111. An Accused Does Not Have a Jury Trial Unless the
Jury is Constituted as Required by the Common
Law.

The constitutional jury must have twelve members, 0
that an agreement by the accused to go on before a jury
of eleven or any smaller number is not binding on him.*®
Moreover, it has been held by at least one Circuit Court
of Appeals that the accused has not had a jury trial un-
less the court is constituted as it was at common law.
In that case the trial of certain defendants indicted for
using the mails in furtherance of a scheme to defraud had
been going on for many weeks. Much testimony had
been taken at great expense to both traversers and the
government. The presiding judge was taken ill. It was
clear that an interval of indefinite duration, but certain
to be a long one, must elapse before he would be able to
resume his seat on the Bench. By the agreement another
qualified judge of the District took his place, reading
from the stenographer’s transcript, all the testimony that
had been given. The jury returned a verdict of guilty,
but on writ of error, the Circuit Court of Appeals set
aside the conviction on the ground that the defendant had
not had a jury trial as known to the common law.%

60. Thompeon vs. Utah, 170 U. 8. 343; 42 L. Ed. 1061; 18 Sup. Ct. 620.
61. Freeman vs. U. 8., 227 Fed. 732; 142 C. C. A. 256.
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112, The Trial.

In what respects may the procedure in a criminal trial
in a Federal differ from that in a State Court?

113. Accused May Be Tried at One Time for Several
Crimes or Offenses of the Same Class.

In Maryland, as in many other States, one accused of
several offenses may ordinarily demand a separate trial
upon each of them. He may do so even when the dif-
ferent charges are of the same general character and are
in a sense at least all parts of one continuous transaction.
Thus, a clerk in the employ of the City of Baltimore was
said to have embezzled or stolen a very large sum from it.
It was stated that, as usual in such cases, the money had
been taken on many different occasions. The Grand Jury
made each of these asserted takings the basis of a dis-
tinet indictment. He had several trials. At each of them
he was called upon to answer a single charge only. The
evidence for the State was confined with more or less
strictness, to matters relevant to the alleged abstraction
of the particular sum named in the indictment the jury
was sworn to try. Had he been in the employ of the Fed-
eral Government and accused of stealing from it, the case
would have taken a different course. In all probability
the Federal Grand Jury would have combined all the
accusations against him in a single indictment of many
counts. Each of these counts would have charged the
taking of a particular sum. It is possible that separate
indictments would have been found against him as they
were in the State Court. In either event he would in all
likelihood have been tried on all the charges at the same
time.

Section 1024 of the Revised Statutes provides, that
whenever there are several charges against any person
growing out of the same act or transaction, or for two or
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more acts or transactions connected together, or for two
or more acts or transactions of the same class of crimes
or offenses which may be properly joined, instead of hav-
ing several indictments, the whole may be joined in one
indietment and in separate counts. If two or more indiet-
ments are found the Court may order them to be con-
solidated.

The language is permissive, not mandatory. The ques-
tion of whether indictments for offenses which may be
joined shall be consolidated, is therefore left to the sound
judicial discretion of the Court.

It is not easy to lay down any precise rule as to what
offenses may be joined in one indictment or tried together
upon the consolidation of separate indictments, or as to
when the prosecutor will be compelled to elect between or
among the counts of the indictment. Such election will
be compelled at any stage of the trial when it becomes
apparent to the Court that otherwise the prisoner may be
embarrassed in his defense.®

The accused demurs or pleads precisely as he does in
the State Courts.

114. Challenge of Jurors.

Assuming that a plea of not gmlty has been interposed,
the next step is the selection of a jury.

State law or practice has nothing to do with the num-
ber of peremptory challenges allowed either the Govern-
ment or the accused. That is fixed by Federal statute.®
In trials for treason and capital felonies, the prisoner is
entitled to twenty; for felonies not punishable by death
to ten. In each of the above classes of cases the Govern-
ment has six. In all other cases, civil and criminal, each
party has three.

2. Pointer vs. U. 8., 151 U. S. 403; 38 L. Ed. 208; 14 Sup. Ct. 410.

63. Sec. 287, Judicial Code, 5 Fed. Stat. Ann. 1078; U. S. Comp. Stat.
Sec. 1264.
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The parties on either side, no matter how numerous
they may be, are for the purpose of challenging con-
sidered as one. Five defendants jointly tried will have
no more peremptory challenges than if only one of them
stood at the bar.

115. Laws of Evidence in Oriminal Trials in Federal
Courts.

After the jury has been selected and sworn and the
opening statements made, the witnesses are examined.
By what laws of evidence are the Federal Courts gov-
erned in the trial of criminal cases?

116. State Statutes Cannot Control Rules of Evidence in

Oriminal Cases in Federal Courts.

More than seventy years ago, the Supreme Court de-
clared ‘‘that no law of a State made since 1789 can affect
the mode of proceeding or the rules of evidence in
criminal cases,’’ in the Federal Courts.# This ruling was
made in spite of the Federal Statute declaring that the
laws of the several States, except where the constitution,
treaties or statutes of the United States otherwise re-
quire or provide, should be regarded as rules of decision
in trials at common law in Courts of the United States,
for as CHIEF JUsTicE TANEY said :i—

““It could not be supposed * * * that Congress
intended to give to the States the power of prescrib-
ing the rules of evidence in trials for offenses against
the United States, for this construction would in

effect place the criminal jurisprudence of one sover-
eignty under the control of another.”’

Four decades later, it was held® that the provision of
858 of the Revised Statutes, which says that with some

64. U. S. vs. Reid, 12 Howard, 361; 13 L. Ed. 1023.
65. Logan vs. U. S, 144 U. S. 299; 36 L. Ed. 429; 12 Sup. Ct. 617,
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-exceptions, the laws of the State in which the Court is
held shall be the rule of decision as to the competency of
witnesses in the Courts of the United States in trials at
common law and in equity and admiralty, has no reference
to criminal cases. In each of these cases the State statute
in question had been passed long subsequent to the admis-
sion of the State into the Union. As late as 1921, the
Supreme Court held that a wife could not be called as a
witness for her husband in a eriminal prosecution
against him in a Federal Court in Pennsylvania, in spite
of the fact that had he been on trial in a Court of that
State, a State Statute, passed in 1887, would have made
her a competent witness for him although she would not
have been permitted to testify against him.%

117. Congress May Change Rules of Evidence in the
Federal Courts.

Congress may at any time alter the rules of evidence
governing trials in the Federal Courts. It has from time
to time done so. It has made the accused a competent
witness. His failure to take the stand does not create
any presumption against him; and the prosecuting coun-
sel may not comment upon it.¥

118. In Criminal Cases in Federal Courts, Husbands or
Wives Are Not Competent Witnesses For or
Aguainst Each Other.

In spite of the sweeping character of some of the lan-
guage used in United States vs. Rosen,® in the Federal

‘Courts the common law rule which, with certain carefully

668. Jim Fuey Moy vs. U. 8., 254 U. 8. 195; 65 L. Ed. 89; 41 Sup. Ct. 98;
Pa. Statutes, Secs. 1 and 2, Act May 23, 1887; Sahms vs. Brown, 4
Pennsylvania County Court Reports, 488.

67. Act March 16, 1878, 20 Stat. 30; 9 Fed. Stat. Ann. 1434; U. 8.
Comp. Stat. Sec. 1465.

68. Rosen vs. U. 8., 245 U. S. 467; 62 L. Ed. 406; 38 Sup. Ct. 148.
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limited exceptions, rendered a husband or wife incom-
petent to testify in a criminal case either for or against
the other, still remains in force.® Congress, it is true,
has provided that in certain kinds of prosecutions, such
as for bigamy, polygamy and unlawful cohabitation, the
lawful husband or wife of the accused shall be a com-
petent witness, but may not be compelled to testify.™

119. No Person Disqualified as a Witness by Reason of
Race, Color or Previous Condition of Servitude.
By statute all disqualifications on the ground of color,
race or previous condition of servitude have been
removed.

120. What Rule Determines the Competency of Witnesses
in Oriminal Cases in Federal Courts.

In the language of CriEr JusTicE TANEY, some ‘“certain
and established rule upon the subject’’ is ‘‘necessary to
enable the courts to administer the criminal jurisprudence
of the United States.”’ It was in the same case held
that it was not controlled by the common law which existed ¢
at the time of the emigration to the colonies, nor by that
which prevailed in England at the time of the adoption
of the Act of 1787, but by that which was in foree in the
respective States when the Judiciary Act was passed,
subject to whatever changes Congress, but not the
States, might subsequently make in it. It was later ap-
parently decided that in a State admitted to the Union
after 1789, the law which governed was that in foree in
the State at the time of its admission.”

Until recently, it was generally assumed that the law

69. Jim Fuey Moy vs. U. 8., 254 U. 8. 195; 65 L. Ed. 89; 41 Sup. Ct. 98.

70. Act March 3, 1887, 24 Stat. 635; 1 Fed. Stat. Ann. 1225; U. 8. Comp.
Stat. Sec. 1466.

71. U. 8. vs. Reid, 12 Howard, 361; 13 L. Ed. 1023.

72 Logan vs. U. 8, 144 U. 8. 299; 32 L. Ed. 429; 12 Sup. Ct. 617.
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was as above stated, namely, that all questions as to
competency of witnesses in criminal cases in Federal
Courts was to be determined by the law prevailing in the
particular State at the time of the adoption in 1789 of
the Judiciary Act, if such State was one of the original
thirteen, or if it was not, when it was admitted into the
Union.

In 1918, the Supreme Court had before it a case com-
ing up from a Federal Court in New York in which the
government, over the objection of the defendant, had
offered as a witness against him, a person who had been
convicted of perjury in a State Court of New York, had
been sentenced to imprisonment, served his sentence, and
had never been pardoned. It was assumed that by the
common law which was administered in New York in
1789, a person found guilty of perjury and sentenced,
was thereby rendered incompetent as a witness until
pardoned. The Court held that the modern rule is that
the witness is not incompetent merely because he had
been formerly convicted of crime, and concluded ‘‘that
the dead hand of the common law rule of 1789 should no
longer be applied to such cases as we have here.””®

It is therefore clear that no matter what may have been
the law in any State at the time of its admission into the
Union, no witness is disqualified from testifying in the
Federal Courts because of previous conviction of crime,
Congress it may be noted, in enacting the Penal Code in
1909, repealed the Federal disqualification resulting
from a conviction of perjury. Perhaps what really was
decided was that in respect to the matter in question, the
Courts had the same right they have often exercised in
other matters to modify the unwritten law and that the
trend of both legislative and judicial authority authorized
and required such modification in the case mentioned.

78. Rosen vs. U. S, 245 U. S. 467; 62 L. Ed. 406; 41 Sup. Ct. 98.
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121. Evidence Admissible in Cases of Disputed Hand-
writing.

Formerly, in the Federal Courts, the genuineness of a
disputed handwriting could not be determined by a com-
parison of it with other handwriting of the party, unless
the paper admitted to be in his handwriting, or to have
been physically subscribed by him, was in evidence for
some other purpose in the cause. If it was, it might be
compared by the jury with the disputed writing. This
comparison could be made either with or without the aid
of expert witnesses.” In most of the States, this common
law rule was years ago changed by statute. The Act of
Congress of February 26, 1913, declares that any ad-
mitted or proved handwriting of a person by whom the
disputed writing is alleged to have been written, shall be
competent for comparison by witnesses, judge or jury.

122. Evidence Procured by Search of Accused’s
Premises.

The Fourth Amendment to the Constitution provides
that ‘“the right of the people to be secure in their per-
sons, houses, papers and effects, against unreasonable
searches and seizures, shall not be violated ; and no war-
rants shall issue, but upon probable cause, supported by
oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.”’
The Fifth Amendment, among other things, declares that
““no person * * * shall be compelled, in any criminal
case, to be witness against himself.” The Supreme
Court has had a number of occasions to construe these
provisions, and the rules it has laid down are enforced

74. Hickory vs. United States, 151 U. 8. 305; 38 L. Ed. 170; 14 Sup.
Ct. 334.
75. 37 Stat. 683; 3 Fed. Stat. Ann. 227; U. S. Comp. Stat. Sec. 1471.
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in every Court of the Umted States, irrespective of what
may be the State practice.

Where a search, if made by Government officers, would
be unreasonable, and therefore illegal, if entrance were
obtained by threats or the show of force, it is equally
illegal if admission is obtained by stealth. Thus where
a Government agent, who was a business acquaintance of
the accused, under pretext of making a friendly call,
secured admission to the accused’s office, and in his
absence, without warrant of any kind, seized and car-
ried away documents, it was held prejudicial error to
permit their introduction in evidence over the defend-
ant’s protest.™ The Court held that not only was the
consideration of the evidence so obtained forbidden in
effect by the Fourth Amendment, but that it was com-
pelling the accused to be a witness against himself in
defiance of the fifth as well, a conclusion which, although
perhaps not necessarily required by the language of the
latter amendment, was quite in harmony with earlier
decisions.”

Of course a search permitted by the accused is not un-
reasonable, but the courts will scrutinize carefully all
the circumstances before they will hold that his consent
was genuine and not a mere yielding to a demand which
he supposed he might not refuse.® -Nor can everything
which may tend to prove guilt be taken under any war-
rant, no matter how regularly issued and executed. The
primary right to such search and seizure must be found
in the interest which the public or the complainant may
have in the property to be seized or in the right to the
possession of it, or where the valid exercise of the police

78. Gouled vs. U. S, 255 U. 8. 298; 65 L. Ed. 311; 41 Sup. Ct. 261.

77. Boyd vs. U. 8, 116 U. 8. 616; 29 L. Ed. 746; 6 Sup. Ct. 524.

78. Amos vs. U. 8, 255 U. 8. 313; 65 L. Ed. 316; 41 Sup. Ct. 266.
9




130 FEDERAL JURISDICTION AND PROCEDURE.

power renders possession of the property by the accused
unlawful, and provides that it may be taken.”

It is not easy to lay down any precise rule as to what
may be searched for and seized. The practice existing
at the time the amendment was ratified may doubtless be
decisive in a case otherwise close. But where the article,
whether it be a paper or something else, is of evidentiary
value only, and is not the property of the public or the
complainant, was not something the possession of which
by the defendant was legally forbidden, or had not been
used and was not intended to be used in the perpetration
of an offense, or was not of like character with such
things, or some of them, it may not be searched for or
seized, and if it is, it may not be produced in evidence
against the objection of the defendant from whose pos-
session it has been taken.®

123. How and When an Objection to the Production in
Evidence of Articles Procured by Illegal Search
or Seizure Should Be Made.

The inquiry into all the circumstances under which an
article or a document offered in evidence has been pro-
cured by the government, may often require an investiga-
tion almost as long, troublesome and difficult of deter-
mination as the main issue itself. For that reason, even
the Supreme Court has held or has seemed to hold that
the fact that papers pertinent to the issue may have been
illegally taken from the possession of the party against
whom they are offered, is not a valid objection to their
admissibility. The Court, in the trial of a eriminal case,
it was said, should consider the competency of the evi-
dence and not the method by which it was obtained.® The

79. Gouled vs. U. S,, supra.
80. Gouled vs. U. S,, supra.
81. Adams vs. New York, 192 U. S. 585; 48 L. Ed. 575; 24 Sup. Ot. 372.
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defendant, however, can secure the return of the papers
by a seasonable application in advance of trial.®® If such
petition is improperly denied, and the papers are subse-
quently, over defendant’s objection, admitted in evidence
at his trial, error has been committed.®® The latest cases
have gone still farther in protecting the accused by hold-
ing that his objection is not too late if made for the first
time at his trial, if it was not until then he learned that
the government had obtained possession of the property
or article offered in evidence.* Even when he had pre-
vious knowledge of the fact and had, in advance of his
trial, done nothing to secure its return to him, it is in-
admissible if the Government’s own proof as to the source
of what is produced shows that it had been illegally
obtained.®

It should be noted that the constitutional amendments
in question are limitations upon Federal and not upon
State authority, and it is no valid ground of objection
that articles offered in evidence in the United States
Court were obtained by police officers of the State acting
under their own initiative, and not at the instance of any
officer of the United States, or in collusion with him.%

124. All Who Take Part in Violating a Federal Law Are
Principal Offenders.

All who participate in a violation of a Federal law are
principals. Section 332 of the Penal Code provides that
whoever directly commits any act constituting an offense
defined in any law of the United States, or aids, abets,
eonceals, commands, induces or procures its commission,

83. Weeks vs. U. 8, 232 U. S. 383; 58 L. Ed. 652; 34 Sup. Ct. 341.
83. Weeks vs. U. S, supra.

84. Gouled vs. U. 8., 255 U. 8. 298; 65 L. Ed. 311; 41 Sup. Ct. 261.
85. Amos vs. U. S, 255 U. S. 313; 65 L. Ed. 316; 41 Sup. Ct. 266.
88. Weeks vs. U. 8., supra, at page 398.
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is a principal. The common law rule governing the par-
ticipants in the commission of misdemeanors has, there-
fore, been extended by Congress to all those who are in
anywise concerned in the commission of a felony.

125. In Criminal Trials in the Federal Courts Juries Are
Not Judges of the Law.

After the evidence is all in, it becomes necessary to
determine what the applicable law is. In Maryland and
in some other States, the jury in criminal cases are the
judges both of the law and of the facts. In the Federal
Courts this is not so. In both civil and criminal cases
the judge instructs the jury as to what the law is. It is
his duty so to do. It is their duty to accept the law as
he declares it to be. This duty is however, a moral one
only. It may be that the facts in the case are practically
undisputed. They may make out a clear case of guilt.
The judge, however, cannot instruct the jury to find a
verdict of guilty. He cannot set aside a verdict of not
guilty if they return it. A person who has been once put
in jeopardy cannot for the same offense be again tried,
unless the first verdict is set aside at his instance.

In spite of the fact that a jury may ignore the instruc-
tions, the power to instruct is of great importance. In
the overwhelming majority of cases juries accept the law
as the Court declares it.

In Sparf vs. United States® Justice Harran for the
majority of the Court, and Justice Gray for the mi-
nority, brought a wealth of historical and legal learning
to the discussion of the relation of the jury to the Court
in criminal cases. The opinions will richly repay careful
reading.

87. 156 U. S. 51; 39 L. Ed. 343; 15 Sup. Ct. 273.
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126. A Federal Judge May Comment Upon the Facts.

A Judge of the Federal Court may also review the
facts of the case. He may make such a charge as an Eng-
lish judge may and does. The Federal judges habitually
charge their juries even in criminal cases and in so charg-
ing review the facts more or less elaborately. They can
comment on the evidence as they see fit provided they do
not do so in an intemperate or argumentative manner.
They must, however, make it perfectly clear to the jury
that although they are bound by what the Court says as
to the law, they are under no obligation to take the Court’s
view of the facts. A judge may intimate or express his
opinion as to the guilt or innocence of the prisoner pro-
vided he leaves no doubt in the jury’s mind that they are
free to come to another conclusion if they are so dis-
posed.® '

It has been decided, however, that the judge may not,
after the jury have retired and have reported their in-
ability to agree, tell them that in his opinion the prisoner
is guilty. It has been thought by a Circuit Court of Ap-
peals that an expression of opinion by the judge at such
a time is likely to have an undue influence upon the action
of the jury.®

127. Excepting to Judge’s Charge.

The prisoner may except to anything in the judge’s
charge which he regards as wrong. In order that the
exception shall avail him, it is necessary that his counsel
at the time it is taken shall point out specifically what
particular portion of the charge is alleged to be errone-
ous.® The object of this rule is obvious. A judge may

88. Rucker vs. Wheeler, 127 U. 8. 85, 93; 32 L. Ed. 102; 8 Sup. Ct.
1142; Starr vs. U. 8,, 153 U. 8. 624; 38 L. Ed. 841; 14 Sup. Ct. 919.

89. Foster vs. U. S,, 188 Fed. 305; 110 C. C. A. 283.

90. Gardner vs. U. S,, 230 Fed. 575; 144 C. C. A. 629.
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consume an hour in charging the jury. By a slip of the
tongue he may say something or several things which are
not good law. If the prisoner’s counsel is free to put in
a general exception to the entire charge, the judge will
not have his attention called to those matters in which it
was supposed he was wrong. If they were brought to his
notice he would have had an opportunity before the jury
retired to correct the mistakes he had inadvertently made.

128. The Jurisdiction of District Courts Over 8uits for
Federal Penalties, Forfeitures and Seizures.

As we have seen, the District Courts are given juris-
diction exclusive of the Courts of the States of all suits
for penalties and forfeitures incurred under the laws of
the United States and of all seizures under the laws of
the United States on land or on waters not within the
admiralty and maritime jurisdietion.

129. 8uits for Penalties and Forfeitures and to Enforce
Seigures Are Civil Proceedings.

There are a number of statutes of the United States
which impose pecuniary penalties for various breaches
of the Federal law and provide that such penalties may
be enforced by suit; as, for example, the penalty for
importing under contract an alien laborer;* and the
penalties imposed upon a railroad for violating the
Safety Appliance Act or the Hours of Service Act.®? A
suit to collect such a penalty is, when the liberty of the
defendant is not imperiled, a civil proceeding. A verdict
should be given upon a preponderance of evidence. The
Court may instruct the jury to find for one party or the

91. Hepmer vs. U. S, 213 U. S. 103; 53 L. Ed. 720; 29 Sup. Ct. 474.
93. C. B. &£ Q R. R. Co. va. U. 8, 220 U. S. 559; 55 L. Ed. 582; 31 Sup.
Ct. 612.
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other, but the defendant, if an individual cannot be com-
pelled to testify against himself.®

The latter constitutional guarantee has no application
to corporations. They may be forced to furnish evi-
dence of their own guilt.*

Under the customs and revenue laws of the United
States, under the Food and Drug Act, the Insecticide
Act and the Volstead Act, and perhaps under other
statutes, real or personal property may become liable to
forfeiture to the United States. Such forfeiture is not
incurred unless somebody has done something by law
forbidden. It usually cannot be enforced unless some-
body has committed a eriminal act. Nevertheless, a suit
for its enforcement is a civil proceeding. The judge may
instruct a verdict. The jury may upon a preponderance
of the evidence find in favor of the Government.%

983. Hepner vs. U. 8., supra.

84. B. & O. R. R. Co. vs. Interstate Commerce Commission, 221 U. S.
12; 55 L. Ed. 878; 31 Sup. Ct. 621.

98. Gr. Distillery No. 8 vs. U. 8., 204 Fed. 429; 123 C. C. A. 615;
Lilienthal’s Tobacco vs. U. 8., 97 U. S. 237; 24 L. Ed. 901; Four Packages
ve. U. 8, 97 U. S. 404; 24 L. Ed. 1031.
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CHAPTER V.

CIVIL CONTROVERSIES OVER WHICH THE JURISDICTION OF THE
DISTRICT COURTS IS EXCLUSIVE OF THAT OF THE STATES.

SzorioN 130. The District Courts Have Exclusive Jurisdiction in
Admiralty.

131. The District Courts Have Exclugive Jurisdiction Over All
Cases Arising Under the Patent and Copyright Laws.

132, The District Courts Have Exclusive Jurisdiction in Bank-
ruptey.

133. Federal Courts and Judges Have Exclusive Jurisdiction to
Release by Habeas Corpus Persons Held in Federal Custody.

134. The Original Jurisdiction of the District Courts Which is
Exclusive of that of the States But Concurrent With That
of the Supreme Court.

135. Suits Against Consuls and Vice-Consuls.

136. Where a Consul is a Defendant, District Court Has Juris-
diction Irrespective of Citizenship or Status of His Co-
defendants.

137. In Suits Against a Consul Amount in Controversy Imma-
terial.

138. The Privilege is That of Foreign, Not American, Consuls.

139. Federal Courts Have Exclusive Jurisdiction of Suits
Against the United States.

140. Jurisdiction of the Court of Claims.

141. Contractual Claims Against the Government, Jurisdiction
Over Which is Withheld from the Court of Claims.

142, Aliens Suing in the Court of Claims.

143. How a Suit is Brought in the Court of Claims.

144, Government May_  Examine Claimant.

145. Forfeiture of Claim for Fraud.

148, Court of Claims May Tax Costs Against the Government.

147. Court of Claims May Grant Government a New Trial After
an Appeal and Affirmance.

148. Jurisdiction of District Courts Over Suits Against the
United States.

149. Claims for Fees, Salaries or Compensation for Official Ser-
vices May Not Be Brought in the District Court.

' 150. Neither the Court of Claims nor the District Court Has
' Jurisdiction Over Claims for the Collection of Which,
. Other Machinery is Specially Provided.
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SmcrioN 151. How Suit May Be Brought in the District Court Upon a

Claim Against the United States.

152. District Court Must in Suwits Upon Claims Against the
United States File an Opinion as Well as Findings of
Fact and Conclusions of Law.

153. Court Has Jurisdiction of All Claims by the Government
Against the Claimant.

154. In Cases Under the Tuecker Act, the District Courts Sit
Without & Jury as the Court of Claims Always Does.

155. No Relief Other Than a Judgment for Money May Be
Given Against the United States.

156. Limitation as to Suits Against the United States.

157. The United States Cannot Be Sued for a Tort.

130. The District Courts Have Exclusive Jurisdiction in
Admiralty.

No State Court may exercise jurisdiction in admiralty.
Every case in which it is sought to use the distinctive
processes of the admiralty for the vindication of a mari-
time right is within the admiralty jurisdiction and there-
fore must be <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>